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Summary of Key Findings

This study compared the services received by legally-aided and self-
funded clients, and the services provided to legally-aided clients by private
solicitors and Legal Aid Commission in-house solicitors, in family law.
The study involved client surveys, a review of solicitors’ files and
interviews with solicitors. The services provided to family law clients
were compared in terms of solicitors’ activities and status, outcomes,
funding and costs, client satisfaction, and service quality. The detailed data
gathered also enabled some comparison of the services received by self-
funding clients with higher and lower incomes, and yielded significant
insights into family law clients, cases and proceedings, and into the
sources and content of the quality standards applied by family lawyers.

In brief, the findings of the study in relation to the basic questions posed
were as follows:

* Legal aid clients are systematically disadvantaged by the limited
resources available for their cases, restrictions on the types of matters
they are able to pursue, the processes of decision-making and
surveillance to which they are subject in connection with the grant of
aid, and, to a lesser extent, the quantity of services provided.
However, legal aid clients do not appear to be disadvantaged in
relation to outcomes achieved or the quality of the services they
receive.

* Legal Aid Commission in-house lawyers appear to operate more
efficiently and effectively than do private sector legal aid lawyers.
While they undertake fewer activities per case on average, they
achieve quicker outcomes, which are closer to what the client
originally wanted, and with no discernible difference in service
quality.
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Consistency in the quality of services provided to the three groups of
clients, and in the quality commitments expressed by private and in-
house lawyers, indicates that different fee arrangements have little
impact on lawyer behaviour and effort in this respect. Rather, the
close-knit and relatively homogenous community of family lawyers
establishes and maintains certain practice standards to which the great
majority of family lawyers adhere.

The major impact of low legal aid rates is not a reduction in service
quality, but a reduction in the number of private solicitors prepared to
do legal aid work at all.

The more detailed findings on the issues mentioned in the first paragraph
are set out below.

Family Law Clients

The majority of family law clients have low to average incomes. In the
study, clients in paid employment earned an average of $31,000 per
annum (around average weekly earnings), while clients not in paid
employment had an average income of $13,000 per annum.

Clients whose cases were run in the Sydney Registry of the Family
Court had the highest incomes and educational levels, while clients
whose cases were run in the Dandenong Registry had the lowest
incomes and employment levels.

Nineteen percent of self-funding clients were reliant on social
security, but had nevertheless been unable to obtain legal aid.

The Relevance of Funding Status

Twenty-five percent or less of family law children’s matters are

legally aided, and almost no property matters receive legal aid
funding. Thus, legal aid in Australia funds only a small proportion of

family law work overall.
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Legal Aid guidelines preclude solicitors from attending to the entirety

of the issues presented by legal aid clients. In addition to property
matters, legal aid does not generally fund proceedings in relation to
spouse maintenance, child support, dissolution, enforcement, or
variations of previous orders.

Legal aid applicants are vulnerable to a range of adverse experiences
in the process of seeking and maintaining a grant of aid, including
lengthy and baffling decision-making processes by Legal Aid
Commissions, inadequate responses to domestic violence, ready
termination of grants due to perceived lack of merit, and inconsistent
application of the merits test within and between Legal Aid
Commissions. Legal aid clients are also vulnerable to undermining
and attrition tactics by self-funded opponents, although only a
relatively small proportion of legal aid clients are in this position.

Solicitors tended to claim that legal aid clients are more demanding,
however legal aid clients in the study were no more likely to subject

their solicitor to frequent phone calls or correspondence than were
self-funding clients, and did not impose a greater number of demands
overall on their solicitors.

The cases of legal aid clients were, however, more likely to involve
aggravating factors such as psychiatric disorder, alcohol and/or drug
problems, allegations of violence, and literacy problems.

The kinds of features that tend to occur in legal aid cases, such as
difficult residence disputes, child abuse allegations, history of
domestic violence, and other party unrepresented, are the same kinds
of features that were identified by solicitors as making the running of
a case unpredictable. These features make it difficult for solicitors to
manage a grant of aid effectively, particularly in the context of the
capping of legal aid grants in individual cases.

The mean amount paid by legal aid to private solicitors prior to
hearing was less than $3,500 per case, whereas the mean amount paid
by self-funding clients prior to hearing was almost $5,000 in children-
only cases, and $6,000 in cases involving both children and property.
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Legal aid clients thus have less funds available to spend on their cases
than do “ordinarily prudent self-funding litigants”.

One third of self-funding cases cost over $10,000. Those costing
under $10,000 were less likely to include interim orders, barristers, or
a child representative, involved fewer issues in dispute, less
demanding clients and fewer aggravating factors, and tended to settle
early. Cases going to hearing cost an average of $22,000, more than
double the amount of the funding cap in legal aid cases. Thus, the cap
allows only a limited range of legal aid cases to receive equitable
treatment with self-funding cases. The figure of $10,000 is not an
accurate reflection of the funds available even to self-funded parties of
limited means.

The large amounts spent by self-funding clients on their family law
cases relative to income, indicate either that the “ordinarily prudent
self-funding litigant” values the outcome of family law proceedings
extremely highly, or that “ordinary prudence” is an irrelevant
touchstone in this context.

One quarter of legal aid clients thought they would have had a better
lawyer if they had been able to pay for one themselves. These clients
tended to be very dissatisfied with the results of their cases, although
they did not necessarily express dissatisfaction with the service
provided by their lawyer.

In general, however, legal aid clients were more likely than self-
funding clients to strongly agree that the result of their case was what
their lawyer led them to expect, to strongly agree that they had some
control over the result of their case, and to be satisfied overall with the
result of their case. The difference between legal aid and self-funded
clients in this respect may be due to the operation of the legal aid
merits test. That is, self-funding clients are more likely than legal aid
clients to be able to run a case with questionable merit, and to be
consequently disappointed by the result.
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The Relevance of Legal Aid Sector

* Legal Aid Commission in-house lawyers (“in-house lawyers”) are
more likely to be female, have fewer years in practice and are less
likely to be accredited specialists than private family law solicitors,
but are more likely to be practising exclusively in family law.

* The clients of in-house lawyers (“in-house clients”) are more likely to
be women, from a non-English speaking background, Indigenous, and
living in a metropolitan area. Private solicitors’ legal aid clients are
more likely to be male, Anglo-Australian, and living in a regional
area.

* In-house clients are also more likely than private solicitors’ legal aid
clients to experience serious health problems during the course of
their case, and to impose demands on their solicitors in terms of
failure to attend court and being difficult to contact. Private solicitors’
legal aid clients impose fewer demands on their solicitors than do in-
house clients.

e Private solicitors engaged in more activities, dealt with more
individuals and entities, filed more documents, and attended court
more often per case than did in-house solicitors. In particular, in-
house solicitors tended to ration their work early in the case, whereas
the amount of work undertaken by private and in-house solicitors was
similar after the interim hearing stage.

* Private solicitors were more likely than in-house solicitors to brief
barristers to appear on behalf of their legally aided clients. However
in-house cases involved a higher number of solicitors per case, as an
in-house solicitor attending court on a given day might appear on
behalf of several of the in-house clients with court dates on that day,
rather than each individual solicitor making appearances for their
‘own’ clients.

* The differences in case activities between private and public sector
legal aid services appear to be due to economies of scale enjoyed by
in-house practices, ability to make referrals to other in-house services,
and greater efficiency and less client hand-holding on the part of in-
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house solicitors, combined with real constraints on in-house solicitors
in terms of briefing and engaging experts.

In-house clients were less likely to agree that their lawyer kept them
informed of what was happening in their case, but this was the only
difference in service quality between in-house and private legal aid
solicitors identified in the client survey.

In-house cases got to court more quickly, spent less time in court, and
were finalised more rapidly than private solicitors’ legal aid cases. In-
house cases tended to resolve at the directions hearing stage, whereas
private solicitors’ legal aid cases tended to resolve at or after pre-
hearing conference or at final hearing.

In-house cases were more likely to result in individually tailored
contact orders than were private solicitors’ legal aid cases. In-house
cases were also more likely to result in orders that were the same or
similar to those originally sought by the client, and in-house clients
were more likely than private solicitors’ legal aid clients to feel they
had some control over the result of their case, and that the legal system
had treated them fairly. These differences in (actual and perceived)
outcomes appear to be attributable to the more rapid resolution
achieved in in-house cases.

Legal Aid Work By the Private Profession

Legal aid rates paid to private solicitors varied considerably between
States, although greater consistency has been introduced under the
July 2000 legal aid guidelines.

More than half of the legal aid cases handled by private solicitors were
subsidised by the solicitor’s firm, in terms of the firm incurring costs
for disbursements, agent’s fees and barrister’'s fees that were not
covered by the legal aid grant, and the solicitor spending more hours
on the case than the maximum that could be claimed from Legal Aid.
In the majority of these cases the subsidy amounted to at least 45% of
the cost of the case.
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* In addition to subsidising legal aid cases, private solicitors’ firms
incur transaction costs in seeking grants and extensions of aid, and in
reporting to the Legal Aid Commission at the end of each stage of
matter and obtaining payment. On average, almost one third of the
correspondence sent by solicitors went to the Legal Aid Commission,
and one quarter of correspondence and documents received came from
the Legal Aid Commission. These represent substantial proportions of
unpaid work on typical legal aid files. The amount of administrative
paperwork undertaken by in-house solicitors was considerably less.

* Infirms with several family law practitioners, legal aid work tends to
be undertaken by the more junior solicitor/s. Solicitors who have been
in practice longer undertake a lower proportion of legal aid work. This
is a fairly stable practice rather than a recent phenomenon.

e Solicitors appear to spend less time with the client and less time
preparing documents in legal aid cases, but otherwise there was no
difference in the quantity or quality of services provided by private
solicitors to legally aided and self-funding clients. In response to legal
aid funding constraints, private solicitors tend to choose either to
maintain the standard of their legal aid work as a matter of policy, or
to quit legal aid work altogether.

* There has been an absolute decline in the number of firms and
solicitors prepared to undertake legal aid work in family law, due to
low legal aid rates, difficulties in dealing with the Legal Aid
Commissions, and the limited number of legal aid grants available to
clients.

The Relevance of Income

e Self-funding clients with higher incomes were more likely to
negotiate directly with the other party than those with lower incomes,
indicating that the higher income group felt more empowered to
attempt to resolve family law disputes themselves.
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Clients with higher incomes and/or assets are advantaged in being

able to spend more money on experts, subpoenas, witnesses,
discovery and barristers, and are not under such pressure to settle as
those with more limited funds available.

Disparities in the resources available to contest a case were a major
source of clients’ feelings of injustice. Self-funded clients who said
the other party had more money to spend on their case were more
likely to feel that they had lost their case, and that the legal system had
not treated them fairly.

The provision of tru@ro bonoservices is relatively rare in family law
cases. Lawyers are more likely to discount their fees than to provide
services free of charge, but the provision of a discount is akin to a
charitable act, depending not on the client’s income or the size of the
bill but on the lawyer's subjective assessment of the client's
deservingness.

Family Law Cases

Issues precipitating court proceedings in children’s matters included a
major relocation of one of the parties (sometimes in order to flee

domestic violence), changes of circumstances requiring amendment
of previous orders, actual or threatened child abduction, and

repartnering by one of the parties.

The majority of solicitors said that the aim of going to court was to
facilitate settlement. The commencement of court proceeding enabled
the parties to access formalised procedures for negotiation, or might
be used to force a reluctant party to move closer to resolution. The
Family Court was seen as an essential part of the settlement
continuum.

The major determinants of the amount of solicitor activities on a
family law case were: the number of other individuals and entities the
solicitor had to deal with during the case, whether the case involved
children only or included property, the number of forms of out-of-



XiX

court dispute resolution attempted, and whether the solicitor was in an
in-house or private practice.

The major determinants of time to finalisation were: stage of
resolution, number of out of court dispute resolution processes
attempted, number of aggravating factors in the case, whether the case
involved property, and whether the other party was fully, partially or
un-represented. Cases in which the other party was wholly
unrepresented resolved more quickly, while cases in which the other
party was partly unrepresented took the longest.

The main cost drivers in self-funding family law cases were: the
number of issues in dispute, the amount of correspondence sent by the
solicitor, the number of court documents in the case, and the number
of legal personnel involved in the case.

Clients in regional areas also incurred greater costs due to distance
from the nearest Family Court.

The majority of lawyers interviewed were unable to predict the length
or the cost of a case near the start. Factors contributing to greater
certainty included information about the other party, their case, and
who was representing them.

Delay in family law cases was largely attributed to the limited
resources of the Family Court. The time taken to reach a pre-hearing
conference and hearing were particularly noted, with the consequence
that the outcomes of interim hearings have become very important.
The Family Court’'s case management structure also received some
criticism as contributing to delay.

The outcome of the case and terms of settlement were considered
more predictable than time or cost. Solicitors tended to form a view of

a reasonable resolution to the case and then attempted to manage their
client’s expectations in that direction.

Solicitors’ accounts of the ‘normal’ range of outcomes in property
matters varied by Registry. The files indicated that there is indeed a
variation by Registry in property outcomes, but that solicitors tended



XX

to overestimate the percentage of the property that would be awarded
to the wife.

Solicitors’ notions of expected outcomes in relation to residence
(residence to the mother or status quo parent) were generally borne
out, but contact orders were more varied. No contact was only ordered
in extreme cases, involving some combination of severe violence,
drugs, alcohol and psychiatric disorder. At the same time, some
residence parents who wished to relocate in order to escape violence
were restrained from doing so. In general, the outcomes of children’s
matters involving violence/relocation, child abduction or holding
over after contact, and Aboriginality appeared to be unsatisfactory.

Cases resolved at the directions hearing stage were more likely to
result in orders that were the same as what the client had originally
sought, whereas those resolved at or after pre-hearing conference, or
at final hearing, were more likely to result in orders that were different
from what the client had originally sought.

Clients’ Views of the Process

Client surveys indicated that clients possess limited information and
inaccurate perceptions about their cases, especially in relation to
methods of dispute resolution. For example, clients overemphasised
the role of third party interventions, underemphasised the role of
solicitor negotiations, and confused consent orders with judicial
decisions. They tended to express opinions about ‘the system’ as a
whole rather than being able to differentiate different elements of it.

On average, clients were neutral as to whether they thought the
methods used to resolve their case were fair, but a majority of clients
disagreed that the legal system had treated them fairly. Female clients
were more likely to think that the methods used to resolve their case
were fair, and that the legal system had treated them fairly.

Claims that the Family Court is biased in favour of women tended to
be made by male clients in cases involving a high number of
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aggravating factors, which were resolved at a late stage in the Family
Court process, and in which the outcome was different from what the

client wanted. However there was often no clear advantage to the
mother in the outcome of these cases, and solicitors explained that the
result was in the best interests of the child, or was the best that the
client could have achieved.

* Clients were generally dissatisfied with the time taken to resolve their
cases, more so than any other aspect of their cases. Clients’ views on
time were unrelated to the actual time taken to finalise the case.

* In general, clients’ satisfaction with the outcome of their case was an
important determinant of their views on the process of the case.

¢ Overall satisfaction with the outcome of the case was, in turn, based
on subjective expectations and perceptions rather than on objectively
observable features of the case.

Quality of Legal Services in Family Law

* Family lawyers received generally high scores from their clients on a
range of aspects of client service, and positive comments on personal
characteristics and qualities. Clients’ satisfaction with their lawyers
was related to outcome satisfaction, however clients were generally
more highly satisfied with their lawyers than they were with the
results of their cases.

* Family lawyers share strong consensus views on what constitutes
good legal services, encompassing: client-focused skills; technical
skills; management of clients’ expectations in accordance with the
Family Law Act, Family Court decisions and procedures, and, where
relevant, the legal aid merits test; and a conciliatory approach
emphasising settlement in preference to judicial decisions.

* These shared views were borne out by the fact that clients’ satisfaction
with their lawyers was not related to funding or representation status
or level of income. Neither was it related to the lawyer’s degree of
experience, specialisation in family law or accreditation status.
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However it was related to client management: lawyers who were
compelled to deflate their clients’ expectations received lower client
satisfaction scores.

The major source of family lawyers’ consensus views on quality was
peer exchange, including watching and interacting with more
experienced practitioners, and feedback and advice from colleagues.
Views on the importance of settlement were linked to the Family
Court’s expectations.

The study indicates that externally imposed quality standards for
family lawyers undertaking legal aid work are unnecessary, and
would be likely to have little impact. Future monitoring of service
quality would be desirable, but any proposed intervention in quality
standards would need to harness the existing dynamics of family law
culture in order to be effective.
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Introduction

The legal aid system in Australia, as in many Western

countries’ is in a state of flux. Economic globalisation and the

decline of welfare states have resulted in philosophical and
policy shifts in a range of areas of state provision, including

legal aid. These shifts have been accompanied by often fierce
public debates concerning the justifications for new policy

positions, and their potential and actual consequences. Such
debates have frequently relied upon assumptions, speculations
and anecdotal evidence, rather than being informed by
systematic, empirical data about what is actually happening “on
the ground”.

This research project was designed to inject much-needed
empirical evidence, and comprehensive, fully-informed analysis,
into current policy debates concerning:

. reasonable levels of legal aid funding;

. the development of quality assurance standards and
benchmarks for legal services (which may underpin and
encourage the introduction of new modes of legal aid
service delivery, such as franchising, tendering, or block
contracting); and

. the most effective way of managing Commonwealth Legal
Aid expenditure.

See generally Francis Regan, Alan Paterson, Tamara Goriely and Don Fleming (eds),
The Transformation of Legal Aid: Comparative and Historical Stud{@xford
University Press, London, 1999).

See literature review on legal aid delivery systems, below.



Legal Services in Family Law

Legal aid funding in Australia is primarily directed towards the

areas of criminal law and family law. Family law was chosen as
the focus for this study since, as discussed further below, it is the
area over which the Commonwealth government has primary
funding responsibility and control.

In order to address the issues outlined above, it was decided to
compare the services received by legally-aided family law
clients with the services purchased by self-funding family law
clients. Further, comparisons were to be made within the legal
aid group between the services provided by private lawyers,
Community Legal Centres, and in-house Legal Aid
Commission lawyers.

First, however, it was necessary to determine whether valid
comparisons could be made between the different legal service
providers in family law. If different providers dealt with different
types of clients, or different types of cases, or dealt with them in
quite different ways, then the comparisons might need to be
tailored to exclude, or at least control for, such complicating
factors. Thus, the first part of the research involved a large-scale
profiling exercise, which examined family law files closed
during the 1997-98 financial year in four States (NSW, Victoria,
Queensland and South Australia), in order to identify the kinds
of clients and cases handled by the various types of family law
service providers, and the dispute resolution methods used by
those providers. In addition, we gained access to data gathered
by the Australian Law Reform Commission, which allowed us to
profile a sample of cases finalised in the Family Court in May—
June 1998.

The profiling exercise yielded a number of important
conclusions for the planned comparison study. For example, it
emerged clearly that Community Legal Centres (CLCs) dealt

Rosemary HunterFamily Law Case ProfilegJustice Research Centre, Sydney, 1999).
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with different types of cases from the other service providers

(cases that fell through the net of legal aid and privately-funded
service provision), and that they dealt with them in a different

way (with greater emphasis on non-litigious methods of dispute
resolution). As a result, Community Legal Centres were not

included in subsequent comparisons. Other results of the
profiling exercise, and their consequences for the comparison
study, are set out in chapter 2. Having gathered a great deal of
valuable background information, and determined the

appropriate scope of the comparison study, it was then possible
to embark on the study proper.

Objectives of the Research

7.

The objectives of the research were, in the light of previous
studies and theoretical and policy developments in the field, to
compare systematically the legal services received by Legal Aid
recipients, with the legal services purchased by private clients, in
order to determine:

(a) whether Legal Aid recipients are advantaged in being able
to pursue their cases free of concerns about cost (do they
receive a greater level of service with legal aid funding
than the ‘ordinarily prudent self-funding litigant’ is able to
afford?);

(b) whether, conversely, Legal Aid recipients are disadvantaged
relative to private clients because legal aid rates purchase a
lower level of service than the ‘ordinarily prudent self-
funding litigant’ is able to afford;

(c) the relative efficiency and effectiveness of current models
of Legal Aid service delivery;

(d) the impact of different fee arrangements on lawyer
behaviour and effort; and
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(e) the effectiveness and utility of various possible quality
standards and quality measures for legal services.

8. The research was thus concerned with equity in family law
services (objectives (a) and (b)), as well as the relative efficiency
of different forms of legal aid service delivery (objective (c)),
and the issue of quality control in legal aid services (objectives
(d) and (e)). Each of these issues has been the subject of
considerable debate overseas, as well as in Australia, as
discussed below.

9. It should be noted, however, that while the study was concerned
with the relative efficiency of different methods of legal aid
service delivery, it was not concerned with the relative
efficiency of different modes of dispute resolution. Nor was it
designed to investigate the extent of unmet needs for legal aid,
or to enable systematic comparison of legal aid services before
and after 1 July 1997, the date of the current Commonwealth
legal aid guidelines, which represented a significant departure
from previous funding arrangements. The aim of the research
was to provide an up-to-date (post-1 July 1997) rather than a
historical or ‘before and after comparison of the services
provided to those who do obtain legal representation in family
law proceedings.

Family Law Legal Aid in Australia

10. Funding for legal aid in Australia is provided by both
Commonwealth and State governments, and administered by
State and Territory Legal Aid Commissions. Prior to 1 July 1997,
the Commonwealth and State governments shared a funding
partnership, in which the Commonwealth provided approximately
55% of legal aid funding, and the States 45%. The Legal Aid
Commissions in each State and Territory determined their own
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11.

12.

funding priorities and the distribution of legal aid between
criminal, civil and family law.

In practice, the largest proportion of grants of aid in the overall
legal aid system were and continue to be made in criminat law.
Criminal matters in which there is a threat of imprisonment are
given the highest priority. In 1992, the High Court held in
Dietrich v R that the right to a fair trial for a person accused of a
serious criminal offence includes the right to legal representation;
thus a person accused of a serious criminal offence who cannot
afford their own representation must either be provided with
representation at public expense, or their trial must be stayed.
This decision further cemented the emphasis of legal aid
expenditure on criminal law.

The focus on criminal law has a clear gender dimension. Men
are much more likely to apply for legal aid in criminal matters,
and hence receive more grants of aid ovérafomen, on the
other hand, are more likely to receive legal aid for family law
matters, due to their lower financial status and greater caring
responsibilities, and hence their greater likelihood of passing the
legal aid means test (see beldwBut although women receive

o N o O

Office of Legal Aid and Family ServicesGender Bias in Litigation Legal Aid
(Attorney-General’'s Department, Canberra, 1994), 36. For a similar pattern in Canada
(70% criminal, 20% family, 10% civil), see John D. McCamus, ‘The Reshaping of Legal
Aid’, in W.A. Bogart (ed),Access to Affordable and Appropriate Law Related Services
in 2020 (Canadian Bar Association, Ontario, 1999), 42.

Office of Legal Aid and Family Services, ibid
(1992) 177 CLR 292.
Office of Legal Aid and Family Service§ender Bias in Litigation Legal Aid36.

ibid.; Jeff Giddings, ‘Women and Legal Aid’, in Jeff Giddings (etlggal Aid in
Victoria: At the Crossroads AgainFitzroy Legal Service Publishing, Melbourne,
1998), 123-24; Regina Graycar and Jenny Morgan, ‘Disabling Citizenship: Civil Death
of Women in the 1990s’ (1995) 1Rdelaide Law Reviewt9, 57; Tom Fisher, Tony
Love, Lawrie Moloney, Kaileen Pearson and Damien WalStaditional Divorce:
Perceptions of Legal Aid Clients Choosing Traditional Legal Procefidational Centre

for Socio-Legal Studies, LaTrobe University, 1993), 37. For a similar pattern in Britain,
see Sarah MaclearLegal Aid and the Family Justice System: Report of the Case
Profiling Study (Legal Aid Board Research Paper No.2, London, 1998), 50; Gwynn
Davis and Mervyn MurchGrounds for Divorce(Clarendon Press, Oxford, 1988).
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14.

the majority of family law legal aid, men receive the majority of
legal aid grants in totdl.The gendered distribution of legal aid
funding raises questions about social equity which have never
been adequately addressed.

From 1 July 1997, the legal aid funding partnership between
Commonwealth and State governments was replaced with a new
regime in which the Commonwealth assumed exclusive
responsibility for funding matters under Commonwealth law
(primarily family law), while the States were expected to fund
matters under State law (primarily criminal law). Rather than
Legal Aid Commissions determining the distribution of their
legal aid budgets, they were allocated fixed amounts to be
devoted to family law legal aid, and to be disbursed according to
guidelines imposed by the Commonwealth. At the same time,
the total amount of funding committed by the Commonwealth to
legal aid was reduced by about 20%.

The family law funding priorities and guidelines introduced on 1
July 1997 contained a number of new features. Traditionally,
eligibility for family law legal aid had been determined by
reference to a means tésand a merits test (the applicant’s case
must have had reasonable prospects of success). The guidelines
replaced the former merits test with a more elaborate test,
involving, among other things, the requirement that public funds
should only be committed in situations where an “ordinarily
prudent self-funding litigant” would commit their own funds to
the case. The implicit notion that legal aid clients should not be
better off (nor, presumably, worse off) than the “ordinarily
prudent self-funding litigant” provided the impetus for this
research project.

10

Office of Legal Aid and Family Services, ibid.; Giddings, ibid., 124.

For discussion of the means test, including interstate variations, see Senate Legal and
Constitutional Reference Committeépquiry into the Australian Legal Aid System:
Third Report (Commonwealth of Australia, Canberra, 1998), 63-65.
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16.

17.

Other changes brought about by the guidelines included
restrictions on the types of matters that would be funded. In
particular, property disputes became generally ineligible for
funding, as well as the actual process of obtaining a divorce
(dissolution of marriage). In addition, an overall limit, or ‘cap’
was imposed on the amount of legal aid that could be
expended by any party represented by a private solicitor in any
single matteéft — a maximum of $10,000 per party in cases
involving childrent? Although each LAC had a discretion to
exceed the cafj, the presumption was that this discretion
would be rarely exercised.

The legal aid priorities and guidelines for family law matters
have been amended several times since July 1997. However the
majority of the cases discussed in this report were commenced
under the July 1997 guidelines, so that version of the guidelines
is set out in Appendix 1. Relevant amendments are noted in the
course of discussion.

One feature of the guidelines is that applicants will only be
granted legal aid if recent attempts to resolve the dispute by
means of “primary dispute resolution” (PDR)have been
unsuccessful. Hence, PDR is a necessary pre-requisite to a legal
aid grant, except in certain defined -circumstariteshis

11

12

13

14

15

The cap applies only to legal aid cases handled by private solicitors, not to cases handled
by in-house solicitors. As discussed further in chapter 5, the actual amounts expended
on in-house cases (apart from disbursements) are difficult to determine, as different

LACs have taken different approaches to recording and costing the time of in-house

solicitors.

In addition, there is a maximum expenditure of $15,000 for a child representative.

The extent of the discretion varied: most Commissions had an open discretion; however
Victoria Legal Aid and the South Australian Legal Services Commission had a limited
discretion to grant no more than an additional $2,000.

In an attempt to emphasise consensual solutions to family disputes, The Family Law Act
1975 (Cth) defines ‘alternative dispute resolution’ processes such as conciliation
counselling and mediation, as forms of “primary dispute resolution”.

For example, if the other party refuses to participate in PDR, or if circumstances of
violence or child abuse make PDR inappropriate. See ‘Commonwealth Priorities:
Primary Dispute Resolution’ in Appendix 1.
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requirement has been interpreted in different ways by the Legal
Aid Commissions included in this study.

Most notably, while other Commissions have tended to refer
applicants initially to external PDR services, Legal Aid
Queensland (LAQ) has instituted an extensive in-house legal aid
conferencing service, aimed at early intervention and resolution
of family law disputes, which has become a fundamental plank
of its family law program. Most family law applicants presenting
with a substantial dispute are given an initial grant of aid only to
attend a legal aid conferenfeWhere both parties to a case are
eligible for legal aid they are required to attend a conference,
while if one party is not eligible for legal aid, a conference will
be held if that party elects to attend. Conferences are attended by
the parties and their legal representatives, and are presided over
by a qualified chairperson who acts as a mediator. If agreement
is reached at the conference, a further grant of aid will be issued
to draw up the agreement into consent orders. If agreement is not
reached, the chairperson makes a report including an assessment
of each party’s prospects of success, and a recommendation as
to whether the parties should receive further legal aid funding to
commence contested proceedings in the Family Coun.
practice, since the great majority of conferences result in some
form of resolution, grants of aid for conferences have become
the dominant form of family law legal aid in Queensland. The
existence of the legal aid conferencing program in Queensland
means that the experience of legal aid clients and their lawyers in
that State is sometimes different from those in other States.

16

17

The exceptions are: where there are current proceedings or investigations in relation to
sexual abuse of the child/ren; where there are allegations of untreated psychiatric illness;
or where there are allegations of behaviour such as violence, intimidation, coercion or
control which jeopardises a party’s ability to negotiate effectively, even with the
assistance of a solicitor. Notably, domestic violenger se does not preclude
conferencing, although in such situations the conference may be held by telephone or
with the parties in different rooms.

Sources: Legal Aid Queensland, ‘Overview of Conferencing Programme’ (n.d.); Legal
Aid Queensland Assignments Handbook — Family Lglv December 1999).
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19. Other differences between Legal Aid Commissions that were
pertinent to the study included the relative balance between legal
aid cases handled in-house or referred out to private solicitors
(the NSW Legal Aid Commission has a more extensive in-house
family law practice than do the other Commissions); the range of
private solicitors to whom cases are referred (LAQ operates a
preferred supplier scheme, but the other Commissions do not);
fee structures; accounting requirements; and policies on briefing
counsel. These differences are noted at relevant points in the
discussion. In addition, two of the Commissions experienced
cash crises that impacted on the study — the Legal Services
Commission of South Australia at the end of the 1997-98
financial year, and the NSW Legal Aid Commission from the
commencement of the 1999-2000 financial year. As will be
seen, these periods of extra financial stringency made a
considerable impression on the solicitors we interviewed in
those States.

Literature Review

20. The existing literature relevant to this study covers a range of
topics and concerns. First, there have been a series of official
reports, independent studies and critical commentaries over the
years on the Australian legal aid system, which provide
background and some points of departure for this research
project. Secondly, reports and studies on legal aid systems in
other parts of the common law world place the Australian system
in a wider context, and provide information on alternative
funding models. Thirdly, there have been a number of reports,
pilot studies and commentaries on legal aid delivery systems,
addressing the specific issue of whether salaried or private
lawyers provide the best value for money in the provision of
legal aid services, or moving beyond these alternatives to
consider new methods of legal aid service delivery. Some of this
literature is relevant to our comparison of the services provided
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to legally-aided family law clients by in-house and private

solicitors. Fourthly, there have been a small number of studies
on costs and cost drivers in civil litigation, and the impact of

different fee arrangements on lawyer effort. These studies
provide a different angle on the issue of legal aid delivery
systems and cost containment. Fifthly, there is a considerable
literature on the quality of legal services, and of legal aid

services in particular, which has informed our comparisons of
the quality of services provided to legally-aided and self-

funding family law clients. Finally, there is also a sizeable

literature on lawyer-client relations, especially concerning

“poverty lawyers” (i.e. lawyers providing either legally-aided or

free legal services to poor or indigent clients) and their clients,
and family lawyers and their clients, which has provided

context, comparisons and contrasts with our own findings.

Legal Aid Reports and Commentaries

21. The Australian legal aid system has been the subject of a
succession of official reports, since its formalisation by the
Whitlam government in the early 1970s. The earliest document
that still retains some currency for our purposes is the National
Legal Aid Advisory Committee’d egal Aid for the Australian
Community (1990), which reviewed publicly-funded legal aid
services in Australia to that date, identified national principles of
legal aid for use in the application of legal aid policies, and made
various recommendations for the future.

22. This was followed in 1992 by a report by the Senate Standing
Committee on Legal and Constitutional Affaltsand then a
full-scale Inquiry by the Senate Legal and Constitutional
References Committee, which commenced in 1996. This
inquiry ultimately yielded three reports, the last of which dealt

18 Senate Standing Committee on Legal and Constitutional Aflaégal Aid: For Richer
and For Poorer (April 1992).
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23.

with the situation following the introduction of the new
Commonwealth guidelines and the restriction of Commonwealth
legal aid funding to federal matters in 1997. The report
received many submissions critical of the new arrangements,
and was itself highly critical of the Commonwealth’s policy
and its likely consequences in terms of access to and quality of
legal aid service¥.

In addition to these reports focusing on legal aid, several
reports on the more general operations of the legal system have
included consideration of legal aid arrangements as part of
their wider brief. In 1994, the Access to Justice Advisory
Committee produced a comprehensive report on all aspects of
the justice system, including legal aid. Its main criticisms of the
legal aid system included inconsistencies between the
eligibility criteria applied by different LACs, managerial
inefficiencies, and general lack of coordination across the
system. It considered that the Commonwealth should maintain
its then level of funding commitment to legal aid, but also take
a greater role in promoting the efficient use of legal aid
resources and in ensuring national equity, and should develop
a range of national standards for legal aid provi$ioAs
outlined above, there is now a set of national legal aid
guidelines applying to Commonwealth matters, although as
will be seen in subsequent chapters of this report, the degree of
consistency and coordination desired by the Committee has
arguably not been achieved.

19

20

Senate Legal and Constitutional References Committegiry into the Australian
Legal Aid System: Third Repoft998). The question of access was addressed by a legal
needs study released at the end of 1999. See Attorney-General Daryl Williams, News
Release, 23 December 1999; cited in ALRReport No.89: Managing Justice — A
Review of the Federal Civil Justice Systé@ommonwealth of Australia, 2000), 330.

Access to Justice Advisory Committeédccess to Justice: An Action Plan
(Commonwealth of Australia, 1994), chapter 9.
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24.

Most recently, the Australian Law Reform Commission (ALRC)
has scrutinised both the provision of legal aid and the operations
of the Family Court, as part of its reference on the adversarial
system. Its final report of the reference, issued in early 2000,
canvasses a wide range of issues relating to the federal justice
system, including education, training and accountability of the
legal profession, legal practice standards, legal costs, legal
assistance (including legal aid), general issues relating to court
procedures and case management, and procedural and case
management issues arising in the three major federal tribunals
covered by the report: the Federal Court, the Family Court, and
the Administrative Appeals Tribun#l.With respect to legal aid,

its major recommendations concerned reform of the structure of
legal aid grants (stage of matter liriteand the overall funding
cap) to mitigate undesirable consequences, and the need for
Legal Aid Commissions to identify priority clients and cases
which should be handled in-hou8eWith respect to the Family
Court, it recommended reforms to the Court’'s procedures and
case management system so as to promote earlier settlements,
more careful streaming of cases, streamlining and tailoring of
procedures, and greater consistency of case management, in
order to minimise costs and delays and improve practitioner and
client satisfaction with the Coutt.The present study focuses on
the legal aid system rather than on the operations of the Family
Court. Although the Court's role in family law litigation is
evidently central, it was not a source of difference in the
treatment of legally-aided and self-funded clients.

21

22
23
24

ALRC, Report No.89 See also Australian Law Reform Commissi@iscussion Paper
No0.62: Review of the Federal Civil Justice Sysigugust 1999).

See chapter 5.
ALRC, Report No.89 chapter 5.
ibid., chapter 8.
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26.

Several reports from the mid-1990s focused on the experience
of legal aid client? and the impact of the legal aid system on
particular groups in the Australian community, including
women? and people of non-English speaking backgrodnds.
As noted earlier, concerns included women’s relative access to
legal aid funding, and also the potentially adverse effect of Legal
Aid Commissions’ promotion of alternative dispute resolution
procedures in family law on women who have been victims of
domestic violence. This is a theme which persists under the 1997
Commonwealth legal aid guidelines.

Specific research and commentaries on the winding back of
legal aid in the 1990s, and particularly on the effects of the 1997
legal aid guidelines, have been broadly critical of these
developments from a variety of perspectives. Frances Regan, for
example, has considered the changes in a comparative context
in terms of relative expenditure on legal aid by Australia and
other Western countrié$; Jeff Giddings and Mary Anne Noone
have discussed a broad range of concerns relating to the
administration of legal aid in Victori; and John Dewar, Jeff
Giddings and Stephen Parker have looked at the impact of legal
aid changes on the practice of family and criminal law in
Queenslan® Other research has investigated the results of the

25

26

27

28

29

30

Fisher et al.Consumer Perceptions of Legal Aid Clients Choosing Traditional Legal
Processes

Office of Legal Aid and Family ServicesGender Bias in Litigation Legal Ajd
Australian Law Reform CommissioiReport No.69, Part | — Equality Before the Law:
Justice For Womench.4. See also Graycar and Morgan, ‘Disabling Citizenship’.

Accessing Legal Aid: Access to Legal Aid and Assistance by People of Non-English
Speaking BackgroundOffice of Multicultural Affairs, Canberra, 1995).

Frances Regan, ‘Rolls Royce or Run Down 1970s Holden Kingswood? Australia’s
Legal Aid in Comparative Perspective’ (1997) ARernative Law Journal225.

Jeff Giddings (ed)Legal Aid in Victoria: At the Crossroads AgaitFitzroy Legal
Service Publishing, 1998); Mary Anne Noone, ‘Legal Aid: A Return to the Sixties?’
(1997) 22 Alternative Law Journal251.

John Dewar, Jeff Giddings and Stephen Parkiee, Effect of Changes to Legal Aid on
the Practice of Family and Criminal Law in Queenslaneport to the Queensland Law
Society and the Family Law Practitioners Association of Queensland, Griffith
University, 1998).
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imposition of the $10,000 cap on legal aid grédhtd)e adverse
impact of the restricted availability of legal aid for property
proceedings on women with limited marital as$étand
problems with legal aid experienced by Victorian women in
situations of domestic violené&,and has sought to link legal
aid cuts with the number of unrepresented litigants appearing in
the Family Court?

Australia is, of course, not the only welfare state to have
experienced legal aid cost cutting and system reviews. The US
Legal Services Corporation has been chronically underfunded
for much of its history, experiencing successive cutbacks under
the Reagan administration, and narrowly escaping abolition by
the Republican-dominated Congress of the mid-1990s. A
number of studies have chronicled the difficult conditions
under which legal services lawyers opefatand the limited

(or poor) services offered to their cliedtsln a major review
essay of the US legal aid system in 1985, Richard Abel
identified many of the features that are now being observed in
the Australian context.

31

32

33

34

35

36

37

Springvale Legal Servicé]itting the Ceiling: Springvale Legal Service Report Into the
Impact of Funding Limits in Legally-aided Family Law Matters Which Came Into Effect
on 1 July 1997(August 1998).

Nicola SeamanFair Shares? Barriers to Equitable Property Settlements for Women
(Women’s Legal Services Network/National Association of Community Legal Centres,
1999).

Billie Clarke, Trial By Legal Aid: A Legal Aid Impact Stud¥rossroads Family and
Domestic Violence Unit, Melbourne, 1999).

Barry W. Smith Study of the Effects of Legal Aid Cuts on the Family Court of Australia
and its Litigants(Family Court Research Report No.19, Canberra, 1998); John Dewar,
Barry W. Smith and Cate Bankkjtigants in Person in the Family Court of Australia
(Family Court Research Report No.20, Canberra, 2000).

eg. Eve Spanglet.awyers for Hire: Salaried Professionals at WofKale University
Press, 1986); Lisa J. MclIntyre, ‘We Are the Bastard Children of Cook County’, in
Richard Abel (ed)Lawyers: A Critical ApproachiThe New Press, New York, 1997).

eg. Robert C. Hauhart, ‘The Legal Aid Sector of the Legal Services Economy’ (1989)
9 International Journal of Sociology and Social Poliéi.

Richard L. Abel, ‘Law Without Politics: Legal Aid Under Advanced Capitalism’ (1985)
32 UCLA Law Reviewd74.
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Legal aid schemes in several Canadian provinces also
experienced severe cut-backs in the 1990s, which have been the
subject of academic and comparative commeritarywo
reviews of the legal aid scheme in the province of Ontario
addressed the problems caused by successive legal aid cuts,
ways of controlling costs, and recommendations for chénge.
Most recently, the Canadian Bar Association published a series
of essays concerning access to affordable and appropriate legal
services in the twenty-first centufy.An international collection
published in the same year offers a global comparative
perspective on changes to legal aid systems in Western
industrialised countries, in the context of declining welfare state
ideologies and increased policy focus on economic rationalism
and individual self-reliancé.

The international literature reflects many of the themes of
Australian debates, including: concerns about women’'s access
to legal aid funding? the expectation that legal aid cutbacks

38

39

40

41
42

eg. Nancy E. Henderson, ‘The Dilemma of Choice and the B.C. Experience’ (1998) 16
Windsor Yearbook of Access to Justi®l; Ruth Lawson, ‘The Ontario Legal Aid Plan

in the ‘90s’ (1998) 16Windsor Yearbook of Access to Justi2zé2; D.A. Rollie
Thompson, ‘Legal Aid Without Conflict: Nova Scotia’ (1998) Windsor Yearbook of
Access to Justic806; Roger Smithl.egal Aid Contracting: Lessons from North America
(Legal Action Group, London, 1998).

See F.H. Zemans and P.J. Monatfamom Crisis to Reform: A New Legal Aid Plan for
Ontario (York University Centre for Public Law and Public Policy, 1997); F.H. Zemans
and L.T. Smith, ‘Can Ontario Sustain Cadillac Legal Services®abyland Journal of
Contemporary Legal Issuekd4; Ontario Legal Aid ReviewReport of the Ontario Legal

Aid Review: A Blueprint for Publicly Funded Legal Servigeknistry of the Attorney-
General, Ontario, June 1998); Mary—Jane Mossman, ‘From Crisis to Reform: Legal Aid
Policy Making in the 1990s’ (1998) 1®W/indsor Yearbook of Access to JustRfl.

W.A. Bogart (ed)Access to Affordable and Appropriate Law Related Services in 2020
(Canadian Bar Association, Ontario, 1999).

Regan et al.The Transformation of Legal Aid

eg. Mary Jane Mossman, ‘Gender Equality and Legal Aid Services: A Research Agenda
for Institutional Change’ (1993) 1%ydney Law Revievd0; Mary Jane Mossman,
‘Gender Equality, Family Law and Access to Justice’ (1994)t8rnational Journal of

Law and the Family357; New Zealand Law Commissioomen’s Access to Justice:
Lawyers’ Costs in Family Law Disputgdliscellaneous Paper 10, Wellington, 1997);
Patricia Hughes, ‘Domestic Legal Aid: The Public Means of Redress for Private Matters’
(1997) 46University of New Brunswick Law Journall9.
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will result in reduced quality and quantity of legal aid services,
greater readiness to settle earlier regardless of client needs, and
increasing difficulty in obtaining grants of legal didand the
(potential or actual) withdrawal of senior practitioners from legal
aid work and the consequent “juniorisation” of that wirk.
Although it was not directly part of the brief of this study to
determine the impact of legal aid cuts, and the study did not
employ a longitudinal methodology designed to reveal such
impacts, it did gather data from files and from solicitor
interviews that goes to verify or question the various claims and
predictions put forward as to the effects of legal aid cuts on the
services provided to legally-aided clients.

Legal Aid Delivery Systems

30. There have been a number of overseas studies, particularly in

the US, the UK and Canada, which have sought to compare the
costs of salaried (in-house) and ‘judicare’ (private soalicitor)
models of legal aid service delivefy.The situation in some
Canadian provinces is probably closest to that in Australia,
whereas concerns in the UK have been rather different. The UK
has operated on an almost exclusively ‘judicare’ model, and

43

44

45

Ernie Lightron and Mary Jane Mossman, ‘Salary or Fee-for-Service in Delivering Legal
Aid Services: Theory and Practice in Canada’ (1984eens Law Journal09, 116—
118.

Dewar et al.The Impact of Changes to Legal Aid on the Practice of Family and Criminal
Law in Queensland18-19, 68-69; Springvale Legal Servidditting the Ceiling 5;
Lightron and Mossman, ‘Salary or Fee-for-Service in Delivering Legal Aid Services’,
116 (Canada); Gwynn Davis, Stephen Cretney and Jean CdBingple Quarrels:
Negotiating Money and Property Disputes on Divof€arendon Press, Oxford, 1994),
199 (UK); Alan Paterson, ‘Financing Legal Services: A Comparative Perspective’, in
Alan Paterson and Tamara Goriely (eds)Reader in Resourcing Civil Justi¢®xford
University Press, Oxford, 1996), 242 (poverty law generally); Roger Sinébal Aid
Contracting 23 (result of contracting).

A comprehensive review of these studies is provided by Tamara Gdrihgl Aid
Delivery Systems: Which Offer the Best Value for Money in Mass Casework? A Summary
of International ExperiencglLord Chancellor's Department, London, 1997). See also
Legal Services Corporatiomelivery Systems Study: A Research Project on the Delivery
of Legal Services to the Pod@duly 1997); Lightron and Mossman, ‘Salary or Fee-for-
Service in Delivering Legal Aid Services’; Thompson, ‘Legal Aid Without Conflict'.
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32.

much of the research there has been directed towards explaining
escalating legal aid costs in terms of “supplier induced
inflation”,%¢ and discussing ways those costs might be contained
(by means of capping and otherwise).

The first Australian research to compare the costs of legal aid
delivery systems was undertaken in 1979 by the Legal Services
Commission of South Australia. That research, based on cases
handled in-house or referred out over a four month period,

showed that family law cases handled by private solicitors cost

twice as much as those handled by in-house lawyddawever

the study did not consider any differences between the types of
cases handled by the two groups, nor did it include any

consideration of the quality of services provided.

In 1980, a report by Peat Marwick Mitchell Services argued
that the methodology of cost comparisons should look not at
what LACs actually paid private lawyers (since this merely
measured “the vagaries of the Commission’s own tariff
structure”), but at “cost to deliver”, that is, the cost to lawyers
of delivering the service in a competitive marketThis

argument was not accepted by the LACs. They preferred a
“‘cost to funder” approach, which would determine what

46

47

48

49
50

See eg. Alastair M. Gray, ‘The Reform of Legal Aid’ (1994) @gford Review of
Economic Policy51; David S. Wall, ‘Legal Aid, Social Policy, and the Architecture of
Criminal Justice: The Supplier Induced Inflation Thesis and Legal Aid Policy’ (1996)
23 Journal of Law and Society46. Note also that in the UK, legal aid work has been
paid at an hourly rate for work performed, rather than on the basis of a flat or maximum
fee per stage of proceedings, as is the case in Australia.

eg. Gwyn Bevan, Tony Holland and Martin Partingt@rganising Cost-Effective
Access to Justic§Social Market Foundation, 1994); Robert Dingwall, Paul Fenn and
Jackie Tuck,Rationing and Costs-Containment in Legal Servi¢esrd Chancellor's
Department, London, 1998). Cf. Alan Tunkel, ‘Why Fat Cats?’ (1997) Né® Law
Journal 1124.

Susan Armstrong and Flavio Verlato, ‘Can Legal Aid Afford Private Lawyers?’ (1980)
5 Legal Service BulletirB8—91.

ibid., 90; Goriely,Legal Aid Delivery SystemS7.
Goriely, ibid., 38.
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33.

private legal services actually cost the Legal Aid Commis%ion.
Professor Meredith from the University of New England was
commissioned to produce a report on this basis, but his report
was also considered unsatisfactory. Rather than adopting the
required “cost to funder” approach, Meredith focused on the
cost of providing a lawyer to deliver the service, and
concluded that the costs of employing a salaried and a private
lawyer were much the sarieMeredith, and subsequently the
National Legal Aid Advisory Committee, concluded that the
debate over whether salaried or private lawyers provided more
efficient legal aid services was not significant and should no
longer be pursued; the mixed system of legal aid delivery in
place in Australia should remaih. The advantages of the
mixed model include maintaining client choice of solicitor,
avoiding overload for in-house practices, maintaining access
to a legal aid lawyer in all areas, and the provision of a
“competitive stimulus to private practice.

Another difficulty in the Australian context has been debate and
controversy over how LACs should cost their in-house services
for the purposes of comparisons. Reports on the costing models
that should be adopted by LACs have not been universally
approved?® and consistent costings between LACs have proved
elusive®® As the authors of one of the reports noted, the subject

51

52

53

54

55

56

Susan Armstrong, ‘Legal Services: Comparing Costs’ (1982edgal Service Bulletin
162, 163-64.

Goriely, Legal Aid Delivery System89; G.G. MeredithLegal Aid: Cost Comparison —
Salaried and Private Lawyer6AGPS, Canberra, 1983), 7.

Meredith, ibid., 57-58; National Legal Aid Advisory Committdesgal Aid for the
Australian  Community 332.

Goriely, Legal Aid Delivery Systems30-31; Andrew CrockettSalaried Legal Aid
Service (LACV, 1994).

See eg. Andrew Crocketfiost Comparison Project: Final Repofiune 1995); Crockett
also summarises a 1994 report by Don Cooper of Sly & Wiegal, at 41-51.

See eg. ALRCReport No0.89 340, Table 5.4: in-house figures for Victoria show only
disbursements, not professional fees; those for the NT and QId are estimates, and the Qld
figure includes conferencing cases as well as representation work. The WA, SA and Tas
LACs did not provide data.
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34.

35.

of comparative costs “has generated heat and division but little
enlightenment... The debate has been inconclusive partly
because of lack of empirical evidence about comparative cost
and partly because partisan interest has made agreement on the
threshold of methodology difficult to achievg.” Goriely
concludes that the Australian history of cost comparisons “is a
story chiefly about the failure of research”.

Rather than engaging directly with the debate concerning
methodologies for legal aid cost comparisons, the present study
provides data concerning the level of activities engaged in by in-
house and private solicitors doing legal aid work, the nature of
the cases dealt with by each group, and assessment of the quality
of the respective services. The focus on activities circumvents
the costing issue, while at the same time, any differences in the
nature of the cases or the quality of work are controlled for. The
research also makes a significant contribution to the cost
comparison literature by scrutinising family law work (whereas
most of the overseas studies have been undertaken in the
criminal law area), and by providing a level of detail that sheds
light on some of the findings of the overseas studies. This
material is discussed primarily in chapter 3.

Other than the issue of cost, research in several jurisdictions
comparing the amount of time devoted to cases by private and
in-house legal aid lawyers (mostly undertaking criminal defence
work, but one study did include family law matters) has
generally found that salaried lawyers tend to spend less time per
case® If this is the case, the question then becomes whether the
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Crockett,Cost Comparison Projectl; see also Armstrong, ‘Legal Services: Comparing
Costs’,; National Legal Aid Advisory Committee.egal Aid for the Australian
Community 222.

Goriely, Legal Aid Delivery Systems5.

ibid., 1, 25-26, 73; Thompson, ‘Legal Aid Without Conflict’, 319 (private lawyers took
50% more time per family law case than staff lawyers); Ab Currie, ‘Legal Aid Delivery
Models in Canada: Past Experience and Future Developmentsegal Aid in the New
Millenium (Papers from the International Legal Aid Conference, University of British
Columbia, Vancouver, 16-19 June 1999), 8.
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36.

extra time spent by private lawyers is worth the money paid for
it.°> The minimal work that has been done on the quality of
services between different legal aid delivery systems has not
found private solicitors to be markedly superior. A Canadian
review of differences between legally-aided criminal cases
handled by in-house and private solicitors concluded that the
quality of service offered by in-house staff was equal to, if not
better than, that offered by private solicitéfrs.

Other jurisdictions have departed from the traditional ‘staff or
‘judicare’ models to introduce new forms of legal aid delivery,
in particular franchising and block contracting. Franchising was
introduced in England and Wales in 1994. Law firms wishing to
be franchised must meet certain quality standards, and in return
obtain a larger market share of legal aid work (since the number
of legal aid suppliers is reduced), power to make their own
determinations about a client’s eligibility for legal aid rather than
having to wait for bureaucratic decisions, and more rapid
payment arrangemerfts.Block contracting, which is now being
introduced in the UK, involves law firms tendering for a ‘block’
of legal aid cases, whereby they will receive all cases of a
particular type over a particular period, for a fixed contract price.
Franchising and block contracting present administrative
advantages and potential cost savings to the legal aid funding
body, but at the same time reduce client choice, since legal aid
clients may only be represented by franchised or contract firms.

60
61
62

Goriely, Legal Aid Delivery Systemg2.
Goriely, ibid., 17; Currie, ‘Legal Aid Delivery Models in Canada’.

For commentary, see Jeff Giddings, ‘Legal Aid Franchising: Food for Thought or
Production Line Legal Services?' (1996) BBbnash Law Reviev842. Franchising has
taken on a different meaning in the US, referring to law firms providing a low-cost,
efficient, standardized service for basic legal problems to middle-income paying clients.
See Jerry Van Hoy, ‘Selling and Processing Law: Legal Work at Franchise Law Firms’
(1995) 29Law & Society Review03.
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38.

Contracting systems for criminal defence work have been
widely adopted in the US, and have been subjected to criticism
for driving down the quality of services along with priégs.
Some areas have also found initial contract prices to be
unsustainable, and have been compelled to increase prices in
order to attract firms back into the markefThe American Bar
Association has now established standards to ensure that
quality as well as price plays a part in the award of legal
services contracts.

In Australia, pilot franchising and block contracting schemes
have been implemented, but have not proved sufficiently
successful to justify continued operation. All of the pilots have
concerned criminal rather than family law cases. Victoria Legal
Aid ran a franchising pilot for summary criminal matters, but
decided that it wished to retain the decision-making function in
relation to legal aid grants, and to focus on streamlining
administrative processes instéddLegal Aid Queensland
experimented with block contracting in more serious criminal
cases, with quality standards built in, but an evaluation of the
pilot showed no cost savings (and no difference in outcomes
and client satisfaction between contracted cases and cases
handled in-house, which indicated that the contracting scheme
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Concerning Contracting for the Delivery of Indigent Defense Servié@serican Bar
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Balkin, ‘Quality and Cost Comparisons of Private Bar Indigent Defense Systems:
Contract vs. Ordered Assigned Counsel’ (1985) J@rnal of Criminal Law and
Criminology 176.

Smith, ibid., 30.

American Bar AssociationABA Standards for Criminal Justice: Providing Defence
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did not reduce quality of service, but did not measurably
improve it eitherf’

Costs and Fees

39.

40.

Another way of tackling the issue of cost containment, for the
purposes of legal aid funding and justice system reform more
generally, is empirical work into what determines the costs of
civil litigation. To date there has been little research done in this
area, although the reports that have been produced have made a
significant contribution to our understanding of cost drivers in
civil cases. One of the best known of these studies is research
undertaken by Hazel Genn in the UK, as part of Lord Woolf's
Access to Justicenquiry®® That research looked at a broad
range of civil cases in the English High Court, although family
law matters were not included. The Legal Aid Board’'s profiling
study of legally-aided family law litigation did produce
information on cost drivers in family law ca$és.

In Australia, Phillip Williams and Ross Williams conducted a
study of personal injury claims over a two year period in
Queensland and Victoria, which focused on the cost of cases to
law firms, and identified a range of cost determinants, most
notably the case going to tridl.Following on from this, Phillip
Williams was commissioned by the Commonwealth Attorney-
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Tim Prenzler, Andrew McLean Williams and Hennessey Hayes, ‘Quality Control and
Contracting Out of Legal Aid" (1997) 56(3)Australian Journal of Public
Administration 40; Hennessey Hayes, Tim Prenzler and Andrew McLean Williams,
‘Evaluating Alternative Legal Aid Delivery Systems’ (1998) 28ternative Law
Journal 125; John Hodgins, ‘Surviving Fiscal Cuts: The Purchaser-Provider Paradigm
and Beyond’, inLegal Aid in the New MilleniunfPapers from the International Legal
Aid Conference, University of British Columbia, Vancouver, 16-19 June 1999).

Hazel GennlLord Woolf's Inquiry: Access to Justice — Survey of Litigation C@sisd
Chancellor's Department, 1996).
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Phillip L. Williams and Ross A. Williams, ‘The Cost of Civil Litigation: An Empirical
Study’ (1994) 14international Review of Law and Economig8.
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General's Department to conduct a review of cost scales in
federal jurisdictiong! The review recommended the introduction

of new scales based on fixed fees for successive case events,
varying only according to the complexity of the case (with three
levels of complexity specified). The fixed fees were designed to
create incentives for early settlement, and the amounts
recommended were based on median sums awarded in samples
of taxed cases in the Federal and Family Courts in 1998. The
Williams review has proved controversial for a variety of
reasons, including the relatively low sums allowed for cases
proceeding to hearing, and the consequent erosion of the costs
indemnity rule’”? To date its recommendations have not been
implemented, although the ALRC endorsed its approach, with
some modifications, especially for family law ca&esThe
information we were able to gather concerning costs in self-
funding family law cases reinforced the view that Williams’
suggested fees for hearings were too low, and also provided
quite robust data on cost drivers in those cases. These issues are
discussed in chapter 5.

There has also been some research which has looked at the
incentives created for lawyers by different fee structures, and in
particular the possibility of using contingency fees as an
alternative to legal aid funding. Contingency fees are not,
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The Review of Scales of Legal Professional Fees in Federal JurisdiqWitéams
Review) (Attorney-General's Department, 1998). For a different approach, see Lord
Chancellor's Department,Consultation Paper: Justice at the Right Pricgord
Chancellor's Department, London, 1998).

ALRC, Report No.89 286-87. See also Paul Lynch and Roger Quick, ‘The Williams
Review: Federal Costs and Economic Rationalism’ (1998 R&®rm 47.

ALRC, ibid., 288-90.

eg. Herbert M. Kritzer, William L.F. Felstiner, Austin Sarat and David M. Trubeck, ‘The
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however, considered appropriate for family law cases, hence
this strand of the literature has little relevance for the present
study, although as will be seen in chapter 5, a variety of fee
arrangements are actually used in self-funding family law cases.

Quiality of Legal (Aid) Services

42.

43.

Quality measurements for legal services are not well developed,
and this presented an initial challenge to our aim to compare the
quality of services provided to self-funding and legally-aided
clients. Within the traditional conception of the legal profession
as an autonomous and self-regulating body providing a
community servicé; quality was not considered to be an issue.
Legal professional rules, ethical codes and practice standards are
directed more towards interactions with professional colleagues
than towards duties to clierns.

The more recent shift to a conception of lawyers as commercial
operators providing a market service has been accompanied by
guestioning of the adequacy of professional standardsd

an increased interest (by both providers and consumers) in
other means of quality assurance for lawyers. There has been
some effort to take quality management and accreditation
processes developed in other parts of the economy, such as
TQM methods and ISO quality standards, and apply them to
legal services® These generally involve the adoption of
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ibid., 198.

See in particular Bryant Garth, ‘Rethinking the Legal Profession’s Approach to
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45.

practice management procedures, on the basis that the quality
of services can be indirectly guaranteed by assuring the quality
of the system producing theth.While larger national firms
have embraced such procedures, their acceptance among small
firms remains limited?

In the UK, the Legal Aid Board of England and Wales
commissioned a group of academics to devise a quality
assurance mechanism to be implemented as part of its legal aid
franchising scheme, with an emphasis on objectively observable
measures to be applied to the performance of franchised legal
aid firms. This resulted inLawyers — The Quality Agenda
major report reviewing the various issues relating to the
measurement of quality in legal servi€éesand an extensive set

of ‘transaction criteria’ to be used for the purposes of file
auditing in franchised firms.

The Quality Agendaosited a quality continuum, ranging from
excellence at the high end of the spectrum, to competence plus,
threshold competence, inadequate professional services, and at
the low end of the spectrum, non-performance. The authors
argued that the standard of service for legal aid work should be
pitched at the level of threshold competence, in order to promote
greatest access. They analogised this with the specifications for a
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Mathew Moore, ‘Quality Systems and TQM: An English Firm's Experientaiy
Society Journal July 1993, 37; Robert Cornall, ‘A Question of Quality’ (1993) 67
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47.

Mini Minor — a cheap, effective form of transport meeting basic
standards of safety and comfért.

The Quality Agendaalso identified four different kinds of
quality measures: input, structure, process, and output
measure&® The researchers were dismissive of input measures
such as qualifications and experience, arguing that while these
factors are easily quantifiable, there is no evidence of any
correlation between them and legal competéhcévrom
Sherr's experiment with initial client interviews carried out by
lawyers with varying degrees of qualifications and experience
supports this conclusion. He found no correlation between
expert rating of interview performance and the length of time the
interviewer had been in practice. Moreover, as between
qualified and unqualified lawyers, and lawyers with less than
five years and more than ten years experience, clients perceived
no differences, and expert raters found only marginal
differences, while in each case the more qualified/experienced
interviewers rated themselves more higfilyit has also been
suggested that mere experience is of little value without
reflection — that professional knowledge develops through
critical reflection on experien®e — which is somewhat more
difficult to measure.

Structural measures of quality concern the environment in which
the performance of legal services takes place (such as the
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existence of TQM or QA processes, for example). While these
are useful, and have been incorporated into the Legal Aid
Board’s franchising schené, they do not provide direct
assessments of competeffteOutput measures include matters
such as outcomes, client satisfaction, cost per case, time taken,
and impact on the community.Some of these measures are
more meaningful in particular practice areas (eg. crime, personal
injuries) than in others (eg. family [&), and for reasons
explained below, the English researchers were sceptical of client
satisfaction measures in any case.

Ultimately, then, the authors @dhe Quality Agenddocused on
process measures of quality, examining what lawyers actually
did as evidenced by their files. After reviewing a number of files
and consulting with practitioners, the researchers devised a set
of detailed “transaction criteria” — standardised elements that
should be included in all work on a particular kind of matter, and
which should be recorded in case files as part of the delivery of a
competent legal service. The advantages of the transaction
criteria were said to be their objective foundation, their
observability without the need to exercise professional
judgment, and the fact that they would not require any extra
work on the part of practitione?s.The disadvantage of criteria
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conforming to these specifications is that they emphasise
technical and cognitive skills, at the expense of the “implicit”
skills (tacit knowledge, instinct, intuition, etc.) which need to
work in tandem with therf¥.

File auditing as a means of measuring competence was preferred
to interviewing (given the potential unreliability of lawyers’ self-
report§®), and to peer review. In relation to the latter, the
researchers compared the results obtained by application of their
transaction criteria to a group of files, with ‘peer review’ of those
files by a small, expert panel of practitioners from the relevant
field. Time did not permit panel members to discuss their
respective conceptions of ‘quality’, or to agree and define the
quality standards to be applied. Rather, they were asked to apply
their own, unarticulated definitions of quality to the files, and to
express their evaluation of each file in terms of a possible
marking range. The researchers found a significant degree of
disagreement on particular aspects of quality between panel
members, including direct contradictions, whereas auditors
using transaction criteria had much higher agreement rates. At
best, too, peer reviewers were able to agree only on which files
fell below and above a threshold level of competence, whereas
transaction criteria produced more nuanced results. The
researchers concluded that “a clearer articulation of criteria
which could be objectively and consistently applied by
practitioners would probably provide a better approach to
quality assessment”, but even so, this would be a more costly
and less efficient review mechanism than the use of trained, non-
lawyer auditor$? Nevertheless, file audits using transaction
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criteria have proved to be quite a costly proce&futdoreover,
although they do not require extra work of solicitors, the level of
surveillance involved in their application, and the business
values they convey, have resulted in a less than wholehearted
embrace of transaction criteria by the legal profession in
England and Wales.

In Australia, there has been little emphasis on quality issues
within the legal aid system, perhaps, as Giddings argues, due to
a more traditional reliance on lawyers as professionals providing
a quality service to both legal aid and paying cli€hffhe LAQ
contracting pilot, noted above, did include a set of quality
measures derived from the Legal Aid Board's transaction
criteria, although in considerably reduced form. The quality
controls imposed on contracted firms in the pilot did not result in
any measurable improvement in quality, while the transaction
costs of file auditing added to the overall cost of contracting
out® The evaluation team considered that ‘quality’ was almost
impossible to assess using the kind of broad, tick-a-box
measures employéd,and that there was also a need to include
some qualitative assessment of quality in the auditing
process® LAQ has subsequently implemented a preferred
supplier scheme, including elements of quality assurance for
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firms on the preferred supplier 1f8t. None of the other LACs
covered by this study have any similar requirements, however,
and (apart from the work of Jeff Giddings) there has been little
Australian literature on the definition or measurement of quality.
As a result, we have been compelled to draw heavily, though not
uncritically, on the overseas literature in the quality area. In
particular, we have tried to think about the qualitative
dimensions of quality, rather than reducing the measurement of
quality in legal services to purely quantitative terms.

As indicated above, the capacity for clients to comment on the
quality of services provided by their lawyers is controversial. A
number of authors argue that clients are unable objectively to
assess the quality of legal services; that clients’ perceptions of
legal services provide at best a limited view (which must be
supplemented by more objective quality measures), and at worst
a misleading impression of their lawyer's performalieeOn

the other hand, it has been argued that ‘objective’ quality
measures reveal little or nothing about the experience of the
service from the point of view of the recipiéfit,and there have
been calls for Legal Aid Commissions in particular to seek more
client input in assessing the quality of their services, and in
setting standards for those servit¥s.
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English research indicates that ‘communication’ is the key to
quality legal service from the client’s perspective, although
this needs to be understood very broadly, as a technical and
administrative skill, as well as an interpersonal skill merging
with empathy and respect. Another element clients look for is
personal identification: they want to feel that they really
‘have’ their own lawyer, and that ‘their’ lawyer is really
fighting for them?°

Client satisfaction comparisons between in-house and private
solicitors to date have produced mixed results. In a small study
conducted by Sherr and Domberger of 30 unfair dismissal cases
run by a law centre solicitor and a private solicitor, client
satisfaction with the case outcome and how the case was
handled was not significantly different between the two
solicitors!®® US studies, on the other hand, show that, for a
variety of reasons, clients tend to express higher levels of
satisfaction with private solicitofé’” The contribution of the
present study to this particular question can be found in chapter 6.

Lawyer—Client (and Lawyer—Lawyer, and Lawyer/Client—Legal
System) Relations

54.

There appears to be some concern that client satisfaction surveys
would not yield results very flattering to lawyers. The troubled
state of lawyer—client relations is a particular theme of the US
literaturel®® Felstiner and Sarat have outlined widespread
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research findings that lawyers silence and subordinate their
clients, and lawyer—client interactions occur without shared
understanding¥® Felstiner also claims that “[a]ll too often
lawyers are thought to be inattentive, unresponsive, insensitive,
non-empathetic, uncooperative, and arrog&ftThey fail to
treat clients with respect and to develop inter-personal relations,
are motivated primarily by financial concerns, are inaccessible,
unresponsive, poor communicators, do not deal with clients
effectively, are indifferent to clients’ feelings and to the pace of
clients’ legal affairs. These problems are seen to be deeply
rooted in the structure of lawyer training and practite.

In Australia, too, it has been contended that there is widespread
dissatisfaction with the quality of service provided by lawyers. A
previous Justice Research Centre study found that 44% of
plaintiffs would not trust their lawyer to act in their best
interests!? Problems relating to lawyer—client communication
include inadequate initial interviewing, failing to listen to the
client and obtain adequate information, failing to inform clients
of all their options, failing to involve clients in their own cases,
and failing to provide ongoing informatiét. At the same time,

it is thought that clients are becoming more educated consumers
and expecting more of their lawyéts.

109

110

111
112

113

114

William L.F. Felstiner and Austin Sarat, ‘Enactments of Power (1992Catnell Law
Review 1447, 1454-58.

William Felstiner, ‘Professional Inattention: Origins and Consequences’, in Keith
Hawkins (ed),The Human Face of Law: Essays in Honour of Donald Hgi@krendon
Press, Oxford, 1997), 122.

ibid.
Marie Delaney and Ted WrightPlaintiffs’ Satisfaction With Dispute Resolution
Processes(Justice Research Centre, Sydney, 1997), 73.

Robin Handley, ‘Lawyer/Client Communication’, in Kay Lauchland, Robin Handley,
Allan Chay and Judy Smith (eddjpterviewing: Who Cares About the Clien{RPLEC,
1996), 957-58. See also Law Society of NSAécess to Justice: Final Repoft998),
46-47, citing research findings by the Law Society, Keys Young, Frank Profmak
Consulting, and Roy Morgan, among others.

eg. Judy Smith, ‘An Interviewing Model’, in Lauchland et al., ibid., 975; M. Davies,
‘Marketing for Franchisees: Legal Aid in Theory’ (1993) 1Sdlicitors Journall7.



Introduction 33

56.

57.

Studies of poverty lawyers and their clients in particular have
tended to paint a fairly bleak picture. While some note that legal
aid lawyers share a commitment to social and political goals and
a sense of common struggte,US staff attorneys are generally
described as underpaid and overworked, and occupying a low
professional statud? It is also generally observed that legal aid
clients’ vulnerability and lack of choices renders them subject to
professional domination and control by their lawyers. Rather
than taking instructions, these lawyers take charge, ‘laying
down the law’ and forcing clients to cooperate (or constructing
them as “difficult” if they resist), a process intensified by
bureaucratic constraints and institutional settings. Services are
routinised to involve minimal effort and responsiveness on the
lawyer's part, and the client's problems and possible remedies
are defined narrowl}” Clients may also face delay or the
curtailment of services due to inadequate staffing le¥els.

On the other hand, some studies have found high levels of client
satisfaction with their lawyers. Among these was an evaluation
of the NSW Law Society’s specialist accreditation program,
which included consideration of the services provided by family
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58.

59.

law accredited specialists. Neither have studies finding a high
level of client satisfaction been confined to self-funded clients.
Indeed, Goriely notes that where legal aid evaluations have
included a measure of client satisfaction, “there is a startling
sameness to the results: between 82% and 89% of clients are
satisfied, irrespective of where the service was offered or who
acted for the client®® These findings again cast doubt on the
value of client surveys.

In order to test these issues, our client satisfaction survey
included a range of questions addressed to elements of service,
communication and control, and it was possible to compare the
results for self-funded and legally-aided clients. The findings
from this part of the survey are set out in chapter 6.

Apart from how they are treated by their lawyers, there have
been a number of studies looking at clients’ views of the legal
process?t Both Australian and English research has found high
proportions of clients dissatisfied with the time taken to resolve
their case$?? North American research, largely undertaken by
Lind and Tyler, suggests that clients place greater emphasis on
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60.

procedural justice than on outcom&sThey found that clients

are more satisfied if they feel that their case was treated with
procedural justice than they are with the outcome, and that
clients are more likely to accept a negative outcome if they feel
that their case was treated fairly. Australian and UK studies, by
contrast, have stressed the importance of outcomes to overall
client satisfactio?* This difference in national results may
possibly be explained by US clients’ — or researchers’ —
greater preoccupation with procedural fairness. At the same
time, studies across the board indicate that quality of service is a
more important factor for clients than outconfés.Our
contribution to these debates is also set out in chapter 6.

Finally, there is a well developed literature on the relations
between family lawyers and their clients. The two major British
studies are by Ingleby® and Davis, Cretney and Collifs,
with a new study by Eekelar and Maclean about to be published
at the time of writing?® The two major US studies are by Sarat
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62.

and Felstinet?® and Mather, Maiman and McEwé&f. Unlike

the present project, however, none of these studies looks
systematically at the effects of segmentation within the legal
profession. They either tend to assume that family lawyers are
homogenous, or, in the case of Davis et al., examine client
funding status as one variable influencing family lawyers’
activities, whereas our research has taken client funding status
and the location of lawyers in the private or public sectors as a
primary focus.

Davis et al. conducted a detailed study of 80 property cases,
from initial application to final resolution, including interviewing
parties and their solicitors, observing court proceedings, and
studying case documents. Issues examined included the formal
legal structures in place, eligibility for legal aid, parties’
expectations and assumptions, lawyer—client relations, lawyer
strategies, court processes, and outcomes. Some of the authors’
observations concerning the services provided to legal aid
clients are relevant to our study. On the whole, however, there
has been little scope to compare Davis et al.’s findings with our
own, since the majority of cases in the present study did not
involve property.

Ingleby’s book is particularly concerned with solicitor
negotiations and negotiating styles, and the process of
“bargaining in the shadow of the law*. Through interviews
with solicitors, observations and reading of files, he concluded
that solicitors were generally non-litigious, preferring to proceed
by means of non-contentious negotiation. He explained this
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“The Passenger Decides on the Destination and | Decide on the Route™ Are Divorce
Lawyers “Expensive Cab Drivers”?’ (1995) l@ternational Journal of Law and the
Family 286. See also John Griffiths, ‘What Do Dutch Lawyers Actually Do in Divorce
Cases?’ (1986) 2Qaw & Society Reviewl35.

See Robert H. Mnookin and Louis Kornhauser, ‘Bargaining in the Shadow of the Law:
The Case of Divorce’ (1979) 88ale Law Journal950.
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63.

64.

behaviour in terms of benefits for clients, and for solicitors
themselves, particularly in preserving their relationships with
professional colleagué¥®.

Mather et al. studied 163 family law practitioners in the US State
of Maine, making use of lawyers’ self-reports in intervié#s.
The authors note of their methodology: “We recognise, of
course, that as descriptions of lawyers’ actual behaviour, the
data may not be entirely accurate or reliable. But as descriptions
of lawyers’ perceptions of and attitudes towards their work, that
data contributes a great de&".Their respondents’ descriptions
of their work indicated that they were quite ‘directive’ of their
clients, asserting control over clients in order to
“maintain...credibility with colleagues and judges that is crucial
to their professional survival’. The findings of Ingleby and
Mather et al. were very largely reflected in our interviews with
solicitors, and we have drawn attention to these parallels
throughout chapter 7.

Sarat and Felstiner relied on observations and interviews to
produce an ethnography of relations between American divorce
lawyers and their clients in property matt&esAll of the clients

in their case studies were self-funding, and often had substantial
amounts of property to divide. Sarat and Felstiner focus on
power and control in the lawyer—client relationship, taking a

Foucauldian view of power as a fluid resource rather than a
stable commodity “possessed” and “exercised” by the lawyer.

They argue that the circulation of power in the lawyer—client

relationship is such that each may be considered more or less
powerful at particular points.
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One of the ways lawyers attempt to exercise power, according to
Sarat and Felstiner, is by controlling the meaning of law: by
explaining to clients what ‘the law’ requires and defining for
them what is legally possible. This is a theme that also recurs in
our interviews with lawyers, although we interpret this process
somewhat differently (see chapter 7). Sarat and Felstiner go on
to argue that in representing legal rules to their clients, lawyers
articulate the legitimacy of law, and act as apologists for existing
legal arrangements. In the Australian context, a contrasting
study by Graycar and the Family Court shows lawyers to some
extent resisting rather than enthusiastically embracing the
parenting provisions introduced by the Family Law Reform Act
1995136

Sarat and Felstiner are also concerned with the ways that lawyers
and clients are mutually discursively constituted in the lawyer—
client interaction. Yet they do not give the same consideration to
the other sets of relations within which lawyers and clients may
be embedded (eg. the lawyer’'s professional network and duty to
the court, the client's social circumstances). Another study
which appears to underestimate the extent of lawyers’
professional interactions is that of Canadians Arnold and
Kay.’®” While they draw attention to the ways lawyers
accumulate ‘social capital’ through “networks of social relations
that provide ethical obligations, expectations..., information
channels and social norms”, they focus exclusively on the
accumulation of social capital within large law firms, and see
sole and small firm practitioners as more isolated. As discussed
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in chapter 7, our interviews indicate that family lawyers are well

integrated into local practice communities regardless of firm

size. The broad interactions between lawyers, clients, the Family
Court and the legal aid system, and the outcomes of those
interactions for legally-aided and self-funded clients, are the
major concern of this report.
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68.

69.

As explained in chapter 1, we aimed to compare the services
received by legal aid clients with those received by self-funding
clients in family law. Within the legal aid group, we were further
concerned to compare the services received by clients of private
solicitors and clients of Legal Aid Commission in-house
practices. Within the self-funding group, we were interested to
see if we could replicate the finding from Part 1 of the study that
clients of firms in high income areas received a greater quantity
of services than clients of CBD firms or firms located in medium
and low income areas.

We wished to make comparisons between the different groups in
terms of inputs (solicitors’ activities, time spent on the case, and
solicitors’ status and experience), costs, outcomes (including
time to resolution, method of resolution and degree to which the
client ‘won’ or ‘lost’ their case), client satisfaction, and quality
of services. We intended to make the comparisons across a
sample of recent family law cases.

In order to gain an ‘all-round’ picture of each case, we sought to
view the solicitor’s file, to interview the solicitor, and to elicit the
client's views. Files were analysed by means of a standard
coding sheet, plus additional notes made by coders on any
outstanding features of the case (see Appendix 2). Lawyers were
asked a series of questions about the size of the firm and the
nature of its family law practice, questions specifically relating
to each file that was analysed, plus a series of open-ended
guestions concerning the time, cost, process and outcomes of
family law cases, their general experiences with legally-aided
and self-funded clients, and views on quality of legal services
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(see Appendix 3). The open-ended interviews were taped and
then transcribed. Clients were asked to fill out a survey form
consisting mostly of closed questions on the process, outcome
and funding of their case, and the service they received (see
Appendix 4). They were given the choice of doing this by malil
(in  which case they would complete the survey form
themselves), or by telephone (in which case a researcher would
read out the survey questions and fill in the client's answers on
the form).

70. The total numbers of lawyers interviewed, files reviewed and
clients surveyed are set out in Table 2.1. As explained below,
“participating” firms and lawyers were those who contributed
clients and/or files to the research, whereas “non-participating”
lawyers were those who only took part in an interview.

TABLE 2.1  Sources of Data and Sample Sizes

Data Source Private sector n LAC n Total

Participating law firms/practices 55 6 61
Participating lawyers interviewed 60 23 83
Non-participating lawyers interviewed 20 — 20

Files analysed

self-funded 58 — 58
legally-aided 26 79 105
both forms of funding 13 — 13
total 97 79 176

Client surveys

self-funded 62 — 62
legally-aided 22 18 40
both forms of funding 11 — 11

total 95 18 113
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71.

72.

In order to limit the number of variables that might impact on the
factors to be compared, we sought to construct a reasonably
homogeneous sample of cases in terms of the matters involved,
the process(es) involved in resolving the case, and the time
period in which the cases were open. From the post-July 1997
legal aid guidelines and our profiling study, we knew that
residence and contact were the most common children’s matters
raised in family law cases, and that legal aid cases were unlikely
to include property matters. Hence, we targeted cases which had
involved an issue of residence and/or contact, and excluded
property-only cases. Cases involving both residence/contact and
property were included, since one obvious comparison between
legally-aided and self-funded clients is that the latter may have
their property issues dealt with as part of their family law case
while the former are generally unable to do so, and we wanted to
see how this difference played out in practice.

In addition, our profiling study indicated systematic differences
between cases initiated by a Form 7 (application for final orders)
and cases in which a Form 12A (application for consent orders)
was filed!*® with the former being in the majority. Accordingly,
our sample consisted of cases in which a Form 7 was filed. As it
turned out, this limited the number of eligible cases from
Queensland, where it appears that there is a higher incidence of
Form 12A applications than in the other states covered by the
research*® We did not discern this in our profiling study due to
the small number of responses we received from Queensland
firms, and the non-participation of Legal Aid Queensland (LAQ)
in that study.

138
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A Form 7 application is essentially a request to the Court to adjudicate a dispute,
although in practice most cases are ultimately settled between the parties. By contrast, a
Form 12A application is lodged when the parties have already reached agreement, and
are asking the Court to formalise the agreement in the form of consent orders.

This is particularly so in legal aid cases, due to to emphasis on legal aid conferencing
leading to the filing of Form 12A consent orders.
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Finally, we limited the sample to cases that were closed in the
period August 1998—-February 1999 (initially we aimed for cases
closed in December 1998-February 1999, but in discussions
with solicitors, it soon became clear that this period was too short
to yield a sufficient number of relevant cases). The profiling
study indicated that the median resolution time for legal aid
cases was 4-6 months, while the median resolution time for self-
funded cases was 11 months. On the basis of these figures, most
of the legal aid cases and at least half of the self-funded cases
would have commenced after the introduction of the new
Commonwealth legal aid guidelines in July 1997. Thus changes
in eligibility for legal aid should not have played much of a
confounding role in the sample.

The parameters set for the kinds of cases to be included in the
sample made it unnecessary for us to try to obtain matched pairs
of cases (ie cases in which both parties to the case and their
lawyers participated in the study), since all the cases had major
features in common.

Recruitment of Lawyers

75.

76.

In the profiling study, our sampling commenced with a list of
“known family law firms”, comprising firms that included an
accredited family law specialist (in NSW, Victoria and
Queensland) or took family law referrals from the Law Society
(South Australia), and/or that undertook a substantial amount of
legal aid work (as advised by each State’s Legal Aid
Commission). The same list formed the sampling population for
Part 2 of the research.

The profiling study revealed substantial differences between
Family Court Registries in terms of client demographics, matters
involved in cases and case processing. In order to even out the
effect of local differences (rather than having firms from the
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most populous areas dominating the sample), we decided to
sample the same number of firms from the vicinity of each
Registry of the Family Court in the four states — ie, Adelaide,
Brisbane, Dandenong, Melbourne, Newcastle, Parramatta,
Sydney and Townsville.

We divided the list of known family law firms into eight clusters,
each relating to one of the Registries, and at that stage also set
geographical limits on the firms to be included, in order to avoid
the confounding effect of long distance from the nearest
Registry. The Adelaide cluster included the settled areas of
South Australia: from the eastern side of the Eyre peninsula to
the South Australian/Victorian border. The Brisbane cluster
stretched from Bundaberg south to Coffs Harbour, and inland to
include Roma, Lismore and Grafton. The Dandenong cluster
included the south eastern suburbs of Melbourne, most of the
Mornington Peninsula, Westernport, south Gippsland, the
LaTrobe Valley and east as far as Sale. The Melbourne cluster
stretched north from the CBD to Seymour, and to the west
included Bendigo, St. Arnaud, Ararat, Warrnambool, Colac and
Geelong. The Newcastle cluster covered the NSW coast from
The Entrance to Port Macquarie, inland to Gunnedah and
Tamworth, and south down the New England Highway. The
Sydney cluster incorporated the coastal strip from Palm Beach in
the north to Kiama in the south. The Parramatta cluster stretched
from just east of Parramatta along either side of the Great
Western Highway to Lithgow and Bathurst. Finally, the
Townsville cluster ran up the coast from Mackay to Cairns, and
inland to Georgetown and Hughendon. A random sample of up
to 50 firms was drawn from each cluster. The total number of
firms available in the Adelaide and Newcastle clusters was 40,
and in the Townsville cluster was only 20. These were all
included in the sample. Because of a low level of responses, the
Sydney sample was later expanded to 55 firms.
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The senior family law practitioner at each firm in the sample was
contacted by telephone and asked if they would be prepared to
participate in the study. A number of practitioners could not be
contacted or did not return our calls. Some did not wish to
participate, and some were unable to participate, as they had no
files that fell within the parameters of the study, the family law
solicitor had left the firm or was too recently arrived to have
closed any files, or they were otherwise disqualified due to prior
involvement with the study. The ultimate participation rate for
each Registry cluster and overall is shown in Table 2.2.

TABLE 2.2 Law Firm Participation Rate

Registry Not particpate Unable Participate Total Participation Rate
Adelaide 27 4 9 40 22.5%
Brisbane 32 10 8 50 16.0%
Dandenong 37 9 4 50 8.0%
Melbourne 39 4 7 50 14.0%
Newcastle 24 6 10 40 25.0%
Parramatta 27 16 7 50 14.0%
Sydney 34 15 6 55 10.9%
Townsville 12 4 4 20 20.0%
Total 232 67 55 355 15.5%
79. The number of firms participating and overall participation rate

was almost identical to the equivalent figures from the
profiling study (55 firms; 16% response rate). In this instance,
however, the firms were not concentrated in NSW and
Victoria. Rather, the highest response rate came from
Newcastle, followed by South Australia and Queensland (the
latter two having been somewhat under-represented in the
profiling study). The lowest response rates came from



Methodology and Responses 47

80.

81.

Dandenong and Sydney. The different response rates between
clusters was not statistically significant, however.

The low response rate was disappointing given the importance
of the research — many solicitors were not interested or not
willing to give any time to the project, or simply did not return
calls from the researchers. Certainly they were all extremely
busy, but this was true also of the solicitors who did participate.
In the course of the recruitment process, the Chief Justice of the
Family Court sent personal letters to solicitors in Melbourne,
Dandenong, Sydney, Parramatta and Brisbane, who had not
responded to our initial contact or had been hesitant to
participate, urging them to take part in the study. Victorian firms
also received a letter from the Law Institute of Victoria, and a
number of Sydney, Parramatta, Melbourne and Dandenong
solicitors were personally contacted by members of the project
Steering Committee, all to little avail. The problem this creates is
that when family lawyers voice complaints — through Law
Societies or the Law Council, or in other fora — about the legal
aid system in particular, they are open to the accusation of not
having been prepared to participate in a project that was
designed to investigate and quantify issues that have been raised
anecdotally. Fortunately, enough of their colleagues were
sufficiently public-spirited to enable the project to proceed.

A more technical issue raised by the low response rate was the
possibility of response bias. In particular, it may be speculated
that the lawyers who agreed to participate were those who felt
they had little to fear from a research process that involved
researchers viewing their files and talking to their clients. In
other words, lawyers who were confident that they provided a
good service would take part, and those who were less confident
about the quality of their services, and hence less willing to
subject them to scrutiny, would not agree to participate.
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In order to test this proposition, we undertook a series of
supplementary interviews with lawyers who had initially said
they were not interested in taking part in the study. These
lawyers were asked to take part in an interview to assist in the
research concerning the services provided to legally-aided
and self-funded family law clients, but their clients and files
were not accessed. They were asked the same open-ended
interview questions as the participating lawyers, and their
responses were then analysed alongside those of the
participating lawyers, in order to discern any differences in
responses between the two groups (particularly to questions
concerning quality of legal services).

Supplementary interviews were conducted with a total of 20
lawyers, two from each of the Registry clusters, with an
additional one each from Dandenong, Newcastle, Sydney and
Townsville. The results of this process are discussed below.

Profiles of Participating Firms and Lawyers

84.

Profile information gathered from firms included total number of
partners and number of partners working in family law, number
of employee solicitors working in family law, the estimated
percentage of family law work that is legally-aided, and that
involves child representation, and the estimated percentage of
the firm’s income derived from family law. The answers to these
guestions from the participating firms are displayed in Table 2.3.
In 10 cases, solicitors were unable to provide details about the
proportion of the firm’s income earned in family law, hence the
number of firms answering that question was only 45.
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TABLE 2.3 Profile of Participating Law Firms

Question Maximum Minimum Mean
Number of partners 16 1 3.3
Number of family law partners 3 0 0.8
Number of employee solicitors in family law 3 0 1.1
% family law work legally-aided 75 0 22.8
% family law work in child representation 25 0 2.7
% income from family law work 100 0.5 40.1
85. As this table shows, the responding firms varied considerably in

86.

terms of size, proportion of legal aid work, and proportion of
income from family law. There was also some variation between
Registry clusters. Dandenong firms earned the lowest proportion
of their income from family law work (6%), followed by
Newcastle and Parramatta firms (29-30%), while Melbourne,
Sydney and Adelaide firms earned the highest proportion of
their income from family law (49-52%). These figures suggest,
as one might expect, that capital city firms are more likely to
specialise in a particular practice area, while regional firms are
more likely to be doing a range of work. Sydney firms did the
least amount of legal aid work in family law (6%), while
Townsville firms did the most (34%). The number of firms in
each cluster was too small to determine whether any these
variations were statistically significant.

The firm profiles overall are quite similar to those of firms that
responded to Part 1 of the study. In that Part, responding law
firms’ family law work involved an average of 26% legal aid
work and 2.9% child representation work, and earned an
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average of 35% of the firm’s incom. The distribution of firm
sizes between the two parts of the study was also compé&table.

The 20 non-participating firms from which solicitors agreed to

take part in supplementary interviews had a reasonably similar
profile to the participating firms. They had a similar average

number of partners (3.2), and earned an identical proportion of
their income in family law (40.1%). However they undertook a

lower proportion of legal aid work on average (15.1%), and a
higher proportion of child representation work (4.4%).

In the majority of cases, we dealt with only one lawyer from
each firm. One Brisbane firm had three lawyers participating in
the study, and five other firms had two lawyers participating:
two each from Adelaide and Newcastle, and one from
Melbourne, giving a total of 62 participating lawyers from
private law firmsi*? We gained information about these
lawyers, in terms of their sex, position, humber of years in
practice, percentage of work in family law and whether they
were accredited family law specialists, and percentage of legal
aid work in family law.

Thirty-three of the participating lawyers from private law firms
were male (53%) and 29 were female. Thirty-two were partners
(52%), eight were sole practitioners (13%) and 22 were
employee solicitors at varying levels of seniority (35%).
Accreditation as a family law specialist is not available in South
Australia. Of the 51 lawyers from the other three States,

140
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Rosemary Hunteffamily Law Case ProfilegJustice Research Centre, June 1999), 68.

Firms responding to Part 2 consisted of 33% sole practitioner or single partner firms
(35% in Part 1), 44% firms with 2—4 partners (51% in Part 1), 20% firms with 5-10
partners (13% in Part 1), and 4% firms with 11 or more partners (2% in Part 1). Thus the
firms participating in Part 2 were only slightly larger overall than those participating in
Part 1. See ibid., 63.

Two of these lawyers were not ultimately interviewed: one could not be located, and the
other could not find time for the interview.



Methodology and Responses 51

29 (57%) were accredited family law specialists. The profile of
these lawyers in terms of years in practice, family law work and
legal aid work is set out in Table 2.4.

TABLE 2.4 Participating Lawyers from Private Law Firms

Question Maximum Minimum Mean
Number of years in practice 34 3 14.8
% of work in family law 100 20 72.6
% of family law work legally-aided 100 0 25.5*

*information missing in one case

90.

91.

The table shows that the participating solicitors tended to be
relatively experienced in terms of years in practice, and
relatively specialised in family law. Nine of the solicitors did no
legal aid work, while 16 did 50% or more legal aid work in
family law. Those doing more than 50% legal aid work had been
in practice for fewer years on average (9.6 years) than those
doing no legal aid work (17.0 years). There was a significant
correlation between years in practice and proportion of legal aid
work, with those in practice longer tending to undertake less
legal aid work*

Of the 20 non-participating lawyers who were interviewed, 14
were male (70%) and 6 were female. Twelve were partners
(60%), two were sole practitioners (10%) and 6 were employee
solicitors at varying levels of seniority (30%). Of the 18
lawyers for whom specialist accreditation was available, 12
(67%) were accredited. The profile of these lawyers in terms of
years in practice, family law work and legal aid work is set out
in Table 2.5.

143

Spearman’s R=-0.371, p<0.01. Years in practice and proportion of work in family law
were not correlated.



52

Legal Services in Family Law

TABLE 2.5 Non-Participating Lawyers from Private Law Firms

Maximum Minimum Mean
Number of years in practice 42 4 18.8
% of work in family law 100 10 78.1
% of family law work legally-aided 50 0 16.4

92.

93.

Half of the non-participating solicitors did no legal aid work in
family law, while four did 50% legal aid work. None did more
than 50% legal aid work in family law.

Comparing the profiles of the participating and non-
participating lawyers, it can be seen that non-participating
lawyers were more likely to be male and to be accredited
specialists, had a higher average number of years in practice and
were specialised in family law to a higher degree, but did a lower
proportion of legal aid work in family law than their
participating colleagues. The only difference that was
statistically significant, however, was the relative proportions of
legal aid work done by the two grouids.

Legal Aid Commissions

94.

In addition to the private solicitors firms, each Registry cluster

was intended to include the local office of the relevant Legal Aid
Commission. As it turned out, however, there was only a small
number of eligible cases available in Brisbane, Townsville,
Melbourne and Dandenong, due to the fact that the in-house
practices at Victoria Legal Aid (VLA) and LAQ do little party
representation work in family law cases, focusing primarily on
child representation work. As a result, the Victorian and

144

Mann-Whitney test: Z=-2.078, p<0.05.
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95.

96.

Queensland Commissions were treated as single entities for the
purposes of the research. Thus, the participating offices were:
Adelaide (Legal Services Commission of SA), Newcastle,
Parramatta and Sydney (Legal Aid Commission of NSW), plus
LAQ and VLA. Each Commission gave us access to the relevant
files, and we subsequently sought to interview all of the
solicitors who had dealt with those cases. A total of 28 solicitors
were involved with the files: 4 from Adelaide, 7 from LAQ, 4
from VLA, 3 from Newcastle, 3 from Parramatta, and 7 from
Sydney. Three of the solicitors could not be located for
interview, and another two were not interviewed as they had
assisted in the earlier exploratory research on quality of legal
services.

Twenty of the 28 legal aid solicitors were wortna higher
proportion of women than among the private solicitors. The
majority were simply identified as employee solicitors, although
most of the Parramatta and Sydney lawyers identified
themselves specifically as junior solicitors. Two LAQ lawyers
were senior solicitors. All but three of the legal aid solicitors
worked exclusively or virtually exclusively in family law. The
remaining three lawyers did 25% or less of their work in family
law: one was from VLA and two were from LAES.

Further, few of the legal aid lawyers who were eligible and for
whom information was available were accredited family law

145
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This matches the overall profile of in-house solicitors engaged in family law litigation in
the four Legal Aid Commissions. Figures provided by the Commissions indicate a total
of 123 family law solicitors, of whom 74% are women.

Again, this matches the overall profile of in-house solicitors engaged in family law
litigation. In total, 84% of these solicitors worked exclusively in family law, however

there were differences between LACs, with all South Australian and NSW in-house
family law solicitors engaged exclusively in family law, while around one third of the

in-house solicitors doing family law work in Victoria and Queensland worked in other
areas as well.
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specialistst*” By comparison, as noted above, 57% of
participating private solicitors were accredited. Finally, the legal
aid lawyers’ number of years in practice ranged from one to 27,
with an average of 9.6 yedf®.This again was lower than the
average for private solicitors (15 yeat8).Overall then, the
legal aid in-house practices were more feminised than their
private counterparts, and their legal staff had been in practice for
fewer years and were less likely to be accredited specialists. On
the other hand, in-house legal aid lawyers were more likely to be
practising exclusively in family law. All of these differences
were statistically significarit®

Recruitment of Clients

97.

The private lawyers who agreed to participate in the research
were asked to identify those of their files that: had been closed
between August 1998 and February 1999, included an issue of
residence and/or contact, involved the filing of a Form 7 (either

147
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Overall, 79% of in-house solicitors engaged in family law litigation in NSW, Victoria
and Queensland were not accredited, although again there was a difference between
LACs, with VLA and LAQ solicitors having very low accreditation rates (7% and 3%
respectively), while the NSW LAC had a higher rate (38%).

The average number of years in practice for all in-house solicitors engaged in family
law litigation was 10.6 years — slightly higher than for those in the sample, but still lower
than for the private practitioners included in the study. As betwen the four LACs, NSW,
Victoria and Queensland had similar average years in practice (ranging from 9.5 to 10.8
years), while South Australia had a higher average (14 years). The slightly lower
seniority and accreditation rate for in-house solicitors in the sample than for all in-house
family law solicitors may be attributed to the fact that LACS’ more experienced/
accredited solicitors are more likely to be doing child representation work, whereas our
study focused on casework for adult clients.

Richard Abel attributed the younger profile of in-house lawyers in the US to high
turnover rates, resulting in the departure of the most experienced personnel: Richard L.
Abel, ‘Law Without Politics: Legal Aid Under Advanced Capitalism’ (1985) LB2LA

Law Review474, 581.

Sex: x?=4.727, df=1, p<0.05; accreditationyx>=11.056, df=2, p<0.005; years in
practice: Mann Whitney test Z=-2.890, p<0.005; percentage of family law work: Mann
Whitney test Z=-3.620, p<0.001; percentage of legal aid work in family law: Mann
Whitney test Z=-7.565, p<0.001.
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98.

99.

100.

by the client or the other party), and had been handled by the
firm from commencement to finalisation. It did not matter
whether the files had been self-funded or legally-aided.

Having identified their files matching the above description,

lawyers were asked to forward letters on our behalf to the

relevant clients. The letters described the research project, and
invited clients to participate by allowing the researchers to view

their solicitor's file on the case, responding to the client survey,

or both. Each letter enclosed a reply form and reply paid

envelope, allowing the client to let us know whether and how

they wished to participate. In relation to the client survey, clients

were able to nominate whether they preferred to undertake the
survey by mail or by telephone (or if they did not have a

preference). In most instances, law firms also forwarded

reminder letters or rang clients who did not initially respond to

our request.

The majority of clients who responded agreed to participate in
relation to both their file and the survey, although some were
only prepared to do the survey or to let us view their file. Clients
who did not wish to participate tended not to respond at all.

Once we began to view files, it became clear that several of the
lawyers had included cases that did not meet the specified
conditions for inclusion. We excluded those cases that
concerned property only or property plus child maintenance, in
which a Form 12A rather than a Form 7 had been filed, or that
were not yet finalised (or had reactivated prior to viewing the file
— this occurred in two cases). We decided, however, to retain
cases that had closed more recently than the dates specified, or
that had involved previous proceedings handled by a different
firm, since these were considered less crucial parameters. Clients
who had seen more than one lawyer were clearly asked in the
survey to respond in relation to the lawyer who had contacted
them to participate in the research.
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101.

The response rate of clients in each Registry cluster and
overall, measured in terms of actual participation compared to

the number of letters sent out in valid cases, is shown in Table
2.6. The numbers of letters sent out exclude cases where the
file was revealed to fall outside the study’'s parameters, as

outlined above. The numbers of surveys exclude cases in
which the client agreed to do the survey by mail, but never

returned the survey form.

TABLE 2.6 Private Solicitors’ Client Response Rates

Registry Letters sent out No. surveys Survey %  No. files File %
Adelaide 52 19 36.5% 21 40.4%
Brisbane 55 10 18.2% 9 16.4%
Dandenong 35 6 17.1% 6 17.1%
Melbourne 56 8 14.3% 9 16.1%
Newcastle 97 22 22.7% 25 25.8%
Parramatta 58 14 24.1% 13 22.4%
Sydney 42 13 31.0% 10 23.8%
Townsville 16 3 18.8% 4 25.0%
Total 411 95 23.1% 97 23.6%

102. Itcan be seen that the highest response rate came from clients

in Adelaide and Sydney (for surveys in particular), followed
by Newcastle and Parramatta. It will be recalled that Adelaide
and Newcastle also had the highest response rates from law
firms, although this was not true for Sydney. The lowest
client response rates were in Melbourne, Dandenong and
Brisbane. Melbourne and Dandenong also had low law firm
response rates. Thus it seems possible to discern general
attitudes in different geographical areas towards participating
in the research. There was no significant difference in the
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103.

104.

proportion of survey responses or files from each of the
Registry clusters, however.

The four participating Legal Aid Commissions gave us access to
their files pursuant to their research functions. The same
selection criteria for files were used. The letters forwarded to the
relevant LAC clients simply asked whether they would
participate in the client survey.

The overall response rate from LAC clients was similar to that
from private solicitors’ clients. Table 2.7 sets out the number of
valid files and the number of clients who participated in the
survey from each legal aid office.

TABLE 2.7 Legal Aid Commission Client Responses

LAC/Office No. files No. client surveys Response rate

Adelaide 10 5 50.0%

LAQ 13 4 30.8%

VLA 6 2 33.3%
Newcastle 17 2 11.8%
Parramatta 18 3 16.7%

Sydney 15 2 13.3%

Total 79 18 22.8%

105. Itcan be seen that the three NSW offices had the lowest response

rate from clients, although the VLA figure is based on very small
numbers. One possible explanation for this is that the NSW
offices had higher proportions of clients of non-English
speaking background®, who were less likely to respond to our

151

In the earlier profiling study it was found that the Sydney and Parramatta legal aid
offices had relatively high proportions of non-English speaking background clients,
while the Adelaide office had a relatively low proportion of such clients: HuRtemily

Law Case Profiles19.
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request to participate in the research. The small numbers
involved made it impossible to determine any statistical
response bias, although it seems clear that once more, Adelaide
files were over-represented, while Newcastle and Sydney files in
particular were under-represented in the sample.

Files Analysed

106.

Inall, 176 files were analysed. In 58 of these the client was self-
funded, in 105 the client was legally-aided (26 private sector; 79
public sector), and in 13 the client had both kinds of funding for
their case. This section describes the characteristics of the clients
and cases in the file sample overall, regardless of funding status
or solicitor sector. Differences in these variables by funding
status and sector are discussed at the beginning of chapter 3.

Client Demographics

107.

108.

Two-thirds of clients whose files were analysed were fefale.
Clients’ median age was 35 years, with the youngest aged 19
and the oldest aged 70. Half of the clients resided in
metropolitan areas and half in country areas (as defined by
Australia Post), although Victorian and South Australian files
were significantly skewed towards metropolitan areas, while
Queensland files were skewed towards country apéas.

Only one third of clients were in paid employment at the
beginning of their case. Of these, the Ilargest single
occupational group was professionals (8% of the total sample),
but there was a fairly even spread of occupations represented.

152
153

Female: 66%, male: 34%.

Overall: metropolitan=54%, country=46%; Victoria and South Australia:
metropolitan=70%, country=30%; Queensland: metropolitan=20%; country=80%;
X?=16.378, df=3, p<0.005.
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109.

110.

The largest groups of those not in paid employment were
performing home duties (30% of the total sample) or
unemployed (24% of the total sample).

For some of those in paid employment, social security
remained their major source of income. Social security was the
main source of income for 57% of clients, while 28%
supported themselvés.

Information on amount of income was not available from the file

in over one quarter of cases. This was most likely to occur in
children-only cases. In cases involving property, parties are
required to file a Form 17 (financial statement), which includes

information on weekly income. Almost three quarters of clients

for whom information was available had an annual before tax
income of $20,000 or less, while a further 18% had an annual
income between $20,001 and $30,000. Summary figures are
shown in Table 2.8.

TABLE 2.8 Files Analysed — Clients’ Gross Annual Incomes

Client Group Mean Median Maximum M inimum N

All clients $17,951 $13,078  $121,732 $0 124
Clients in paid employment $30,796 $24,440 $121,732 $2,392 35
Clients not in paid employment ~ $12,900 $11,336 $36,296 $0 89

111.

The mean for those in paid employment was just under average
weekly earnings in May 1998 ($31,156 p/a; $31,063 seasonally
adjusted)t>®

154
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Information on income source was missing in 9% of cases.
ABS Catalogue No0.6302.0, May 1999.
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112. Two clients were of Aboriginal or Torres Strait Islander descent,
and in two other cases the other party was Aboriginal.

113. Fifteen clients (fewer than 10%) were from a non-English
speaking background. Only three of these required an
interpreter, who was provided by the court in all cases, and by
the solicitor in two of the three cases. This was considerably
lower than the proportion of non-English speaking background
clients and clients requiring an interpreter found in the earlier
profiling study**® The difference may be partly due to the fact
that the file sample included a higher proportion of clients from
Adelaide and Brisbane, and a lower proportion from Melbourne
and Sydney than did the profiling sample. A weakness of our
recruitment method, however, was that it was not sufficiently
tailored to clients from non-English speaking backgrounds.
(Although we offered to have letters to clients translated, no
solicitors indicated that we needed to do so. There is a
difference, however, between clients responding to solicitors’
letters written in English, and responding to requests to
participate in research.) For these reasons, the file data may not
fully represent the experience of non-English speaking
background clients.

Reasons for Litigation

114. Most cases involved parties who had either recently separated
and wanted to formalise arrangements concerning the children
and/or property, or were involved in situations of ongoing
dispute. Parties tended to be in conflict, often with one or both
refusing to negotiate.

115.The issue precipitating legal proceedings was recorded by
coders in 95 of the cases in the file sample. Fifteen of these cases
(15.8%) involved one party about to relocate or having just

156  Hunter,Family Law Case Profiles179.



Methodology and Responses 61

116.

117

relocated a substantial distance from their previous home, and
wanting orders either permitting relocation, or reflecting the
change of circumstances on arrangements for child contact.
Several of these cases involved the residence parent having left
the child/ren with the other partner during the move, and then
trying to regain residence. Relocation was prompted by getting a
new job, seeking to escape a violent partner, wanting to live
closer to family, or moving to join a new partner. Most cases
involved permanent relocation, but some concerned a parent’s
wish to take the child overseas for a holiday, often to have
contact with family overseas which the parent felt was important
for the child’s sense of cultural identity.

A further fifteen cases involved parties returning to court in

order to amend previous orders (most usually contact ofdéers).

These cases usually involved some form of change of
circumstances, such as a party remarrying, changing work
hours, or suffering a major illness. In addition, parties also
wanted clarification of previous contact orders. Eight of the

cases seeking amendment of previous orders (ie. over half of
this category) were in Adelaide, and the rest were distributed
fairly evenly across the other Registries. An additional four

cases involved one party commencing proceedings after the
other party had breached previous orders.

. Thirteen cases (13.7%) began after the other party had

“snatched” or threatened to snatch the child or children. These
cases involved the non-residence partner taking the child/ren
under the pretence of going on holiday (while actually moving
permanently), not returning the child/ren after a contact visit, or
taking the child/ren from school. In nine of these cases the

157

Twenty-six cases in all (14.8%) had had some form of previous proceedings. These
generally had concerned residence and contact, although five also involved property.
Most of the previous matters had occurred within the past five years (since 1994), but
two matters had been going for over 10 years.
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“snatcher” was the father, while the mother took the child in one
case, and in another the father was afraid that the mother would
do so, although she in fact did not. In one case the child was
taken by the mother's sister (the other party), and in the final
case, both parents “snatched” the child at different times.

118. Two cases began after the mother, who had residence of the
children, overdosed. The children were then taken by the father.
In one the mother filed for recovery orders, while in the other,
the paternal grandmother filed for residence. In another two
cases the mother of the child had died and the father had left the
child with the Department of Community Services (DOCS) in
one instance, and with the child’s step-sister in the other. Both of
these cases involved another relative applying for residence,
with no resistance from the father.

119. Cutting across the above categories were 13 cases (14%) which
appear to have been initiated after one of the parties had become
involved with a new partner. These cases may have involved
relocation because of the new partner, suspicions of the new
partner (especially concerning possible violence and/or child
abuse), or an antagonistic relationship between the former and
new partner. For example in one case, the mother had remarried
the father’'s brother, resulting in extreme and intractable conflict
between the parties.

Case Profiles

120.The majority of files analysed (82%, n=144) concerned
children only, with the remainder (n=32) involving both
children and property. The issues in dispute in the cases are set
out in Table 2.9
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TABLE 2.9 Files Analysed — Issues in Dispute

Issues Number of Cases

Percent

All Cases 176 100.0
contact 167 94.9
residence 119 67.6
parental responsibility 35 19.9
specific issues 31 17.6
injunctions/restraining orders 47 26.7
child support 16 9.1
enforcement proceedings (relating to children) 11 6.3
dissolution 10 5.7
property 32 18.2

Property Cases 32 100.0
matrimonial home 31 96.9
sale of matrimonial home 14 43.8
cars 24 75.0
household possessions 17 53.1
bank accounts 16 50.0
superannuation 13 40.6
debts 7 21.9
business 5 15.6

121.The average number of issues in dispute was 2.7. This is very
close to the average number of issues in dispute per case found
in the profiling study (2.5)® The majority of cases (52%)
involved only one child, with a further 31% of cases involving
two children. On average, there were four forms of property
involved in each property case.

122.The client was the applicant in two thirds of cases, and the
respondent in the remaining one third. In the great majority of

158 Hunter,Family Law Case Profiles185.
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123.

cases there were only two parti&sThirty-two percent of cases
involved a child representative. This is a considerably higher
proportion of cases with a child representative than was found in
the profiling study (around 13%¥ The most likely explanation

for the higher proportion of cases with a child representative is
the higher concentration of children-only (residence/contact)
Form 7 cases in this data set. There were no notable differences
in the proportion of cases with a child representative between
legally-aided and self-funded cases, nor, in the legal aid group,
between cases handled by LACs or by private solicitors.

Twenty-nine cases had already begun before the solicitor whose
file was read became involved in the case. In 16 of the cases the
client began by representing themselves, in 14 the client had
already filed a Form 7 before obtaining legal representation, and
in the remaining 13 the client had changed solicitors in the

course of the matter. There was no evident pattern in the
distribution of these cases by funding status or sector in which

the case was ultimately handled.

Dispute Resolution

124.

The majority of cases (66%) involved only the Family Court.
Twenty-four percent of cases began in the Local or Magistrates
Court but were transferred to the Family Court, while a further 9%
of cases were run only in the Local or Magistrates Court. (One case
had no court involvement, as the client lost contact before the Form
7 prepared on her behalf could be filed.) Most Local/Magistrates
Court cases were conducted in NSWThe breakdown of Family
Court cases by Registry is shown in Table 2.10.

159
160
161

Eighty-eight percent of cases involved two parties, while 11% involved three parties.
Hunter,Family Law Case Profiles206.

NSW Local Court cases=49 (including 12 in the Local Court Family Matters, Sydney, 6
in Parramatta, 6 in Picton and 4 in Port Macquarie); Qld Magistrate Court cases=9;
Victorian Magistrates Court cases=3.
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TABLE 2.10  Files Analysed — Family Court Registries

Registry Number of cases Percent
Adelaide 31 17.6
Brisbane 19 10.8
Canberra 1 0.6
Dandenong 10 5.7
Melbourne 11 6.3
Newcastle 36 20.5
Parramatta 28 15.9
Sydney 24 13.6
Townsville 5 2.8

(Note: total # 100% since some cases heard in more than one Registry, and some cases
had no Family Court involvement)

125. Of cases involving the Family Court, 30% (n=47) were assigned
to the standard track, 6% (n=9) were assigned to the direct track,
and one was assigned to the complex track. The bulk of cases
(64%), however, either settled before being assigned to a case
management track, or did not have the designated case
management track recorded on the solicitor’s file.

126. Asfound in the profiling study, solicitor negotiations were the
most frequently attempted form of dispute resolution, while
Family Court counselling was the predominant form of PBR.
The range of dispute resolution methods recorded in the cases is
set out in Table 2.11. The percentage figures in the Table add up
to more than 100%, since more than one dispute resolution
method might be attempted in any case.

162 ibid.,, 191-93.
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TABLE 2.11  Files Analysed — Dispute Resolution Methods

Method Number of cases Percent
Negotiations between solicitors 139 79.0
Family Court Counselling 111 63.1
Negotiation between parties 101 57.4
Solicitor negotiations with other party 64 36.4
Legal Aid Conference 24 13.6
Community-based mediation 14 8.0
Family Court mediation 6 3.4

127.Overall, an average of 2.6 dispute resolution methods were
attempted per case.

128. The other party’s funding status could not be discerned from the
solicitor's file in 35% of cases (n=61). The other party was
wholly self-funding or wholly legally-aided in around 15% of
cases each, while the other party was wholly self-representing or
partly self-funding and partly self-representing in around 10% of
cases each. In most cases (78%) where the other party had legal
representation for all or part of their case, they were represented
by a private solicitor.

Client Surveys

129. Atotal of 113 clients completed the client survey. Of these, 62
were self-funded, 40 were legally-aided (22 from the private
sector and 18 from the public sector) and 11 had both kinds of
funding for their case. Since we had a smaller survey sample
than the file sample (mostly due to the small number of surveys
received from Legal Aid Commission clients), the profile of
clients and cases in the survey sample potentially differed from
the profile of clients and cases in the file sample. The profiles
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from the survey sample are set out here, both in total and by
funding status.

Client Demographics

130.

131.

132.

133.

134.

Sixty-one percent of the clients participating in the client survey
were women. A higher proportion of legal aid clients (65%) than
of self-funding clients (57%) were women, but the difference
was not statistically significant.

Clients’ median age was 36 years, with a similar spread of ages
as in the file sample. Legally-aided clients (median age 34 years)
were significantly younger than self-funded clients (median age
39.5 yearsj®

As in the file sample, around half of clients came from
metropolitan areas and half from country areas (as defined by
Australia Post), with no difference by funding status. Again,
there was a skew towards metropolitan areas in Victoria and
South Australia, and towards country areas in Queen&tand.

Thirty percent of clients were in full-time employment, 20%
were in part-time or casual employment; 26% were engaged in
home duties, and the remaining 24% were unemployed, full-
time students, retired, or other pensioners. Unsurprisingly, self-
funded clients were more likely to be in paid employment (69%)
than were legal aid clients (28%). Of those in the workforce, the
largest group (as in the file sample) were professionals (14%),
followed by tradespersons and related workers (11%).

Two thirds of clients reported an annual before tax income of
$20,000 or less, including 42% of those in the workforce. Only
11% overall reported annual before tax incomes over $50,000.

163
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F=8.655, df=1, p<0.005.

Overall: metropolitan=54%, country=46%; Victoria and South Australia:
metropolitan=65%, country=35%; Queensland: metropolitan=25%, country=75%.
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135.

136.

The majority (80%) of those not in the workforce reported an

annual income of $10,000 or less. These reports indicate a fairly
low income group of clients, consistent with a relatively high

proportion of female, part-time workers. When compared with

the clients’ files, however, almost half of the clients reported a
lower income than was recorded in their fite.

Around half of the clients had ceased their education at or before
the end of secondary school, while the other half possessed a
post-secondary qualificatidff. Although legal aid clients were
more likely to have no formal schooling or to have completed
only primary school, and were less likely to have a bachelor
degree or higher, they were more likely than self-funding clients
to possess a certificate or diploma. Thus there was no clear linear
relationship between level of education and funding status.

Only one client was of Aboriginal or Torres Strait Islander

descent, and five were from non-English speaking backgrounds.
Two said they had needed an interpreter when in court and/or
when speaking to their lawyer, but in neither case had an
interpreter been provided for them. The majority of clients

were either Australian-born (81%), or born in another English-

speaking country (14%). Clients from non-English speaking

backgrounds were even more significantly under represented
in this data set than in the files data set. This was presumably
because of the greater level of communication involved in

participating in a survey. This skew in the client data needs to
be borne in mind when reading our results. The client survey
data can be taken to be valid only for clients of English-

speaking backgrounds.

165
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Of the 62 cases in which information was available from both sources, 21 cases (34%)
fell within the same income band, 13 clients (21%) reported a higher income in the
survey than was recorded in their file, and 28 clients (45%) reported a lower income in
the survey than was recorded in their file.

Highest grade of schooling or other education=at/before end of secondary school
(53%), certificate or diploma (20%), bachelors degree or higher (15%), trade
qualification  (12%).
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Case Profiles

137. Sixty-eight percent of the cases in the client survey concerned
children only, while 31% concerned both children and property.
Only one of the latter was legally-aided; as explained in chapter
1, Commonwealth guidelines virtually preclude legal aid
funding for property matters. In one case, the client did not
answer this question, and it was not possible to check the answer
since there was no permission to view the client’s file.

138. Achild representative was appointed in 32% of cases, consistent
with the high proportion of cases with a child representative
found among the files analysed (see above).

139. The Family Court Registries involved in the cases included in
the client survey are set out in Table 2.12. The three cases which
did not involve a Family Court Registry were dealt with
exclusively in a Local Court (in regional NSW).

TABLE2.12  Family Court Registries in Surveyed Cases

Registry Number Percent
Adelaide 24 21.2
Brisbane 14 12.4
Canberra 1 0.9
Dandenong 8 7.1
Melbourne 8 7.1
Newcastle 17 15.0
Parramatta 17 15.0
Sydney 18 15.9
Townsville 3 2.7
No Family Court 3 2.7

Total 113 100.0
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140.

141.

In terms of dispute resolution processes, clients reported that
75% of cases involved Family Court counselling, 69% involved
lawyer negotiations with the client's former partner and/or their
lawyer, 50% involved a judicial decision, 50% involved
mediation, 25% involved a conciliation conference, 17%
involved a Legal Aid Conference, and 11% involved
discussions between the parties and/or other family members.
The only, predictable, difference by funding status in this
respect was that legal aid clients were more likely than self-
funded clients to report that their case involved a Legal Aid
conference. Clients’ reports of dispute resolution processes used
do not accord with the data from files. The significance of this
discrepancy is discussed below, and in chapter 6 in relation to
client satisfaction with dispute resolution processes.

Clients were finally asked about the other party’s funding
status. Ten clients (9%) did not know the answer to this
guestion. Forty-four percent said their former partner had paid
their own lawyer, 40% said their former partner had received
legal aid, and 21% said their former partner had represented
themselves. There was some overlap between these categories,
as clients were asked to indicate all that applied rather than
choose only one category. Three clients said their partner had
not appeared or responded to their case, three said their partner
had been represented wholly or pantlo bonq and one said
their partner was represented by a Community Legal Service.
Again, these responses do not wholly correspond with available
file data, although usually this was in a situation where the other
party had had a combination of funding/representation, and the
client listed only one of the options.
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Reliability of Data

File Data

142.

143.

144.

Files represent the most superficially “objective” source of data
in this study. There were two potential problems arising from the
file data, however.

The first problem was that of missing data. This was apparent to
the coder in around one quarter of the files. Most commonly,
information about the case was incomplete because the case had
already commenced before the client came to see the solicitor
(typically after the Form 7 had been filed). Hence, the solicitor's
work did not start until the post-filing stage. Two files had been
completely stripped by the solicitor before being made available
to the researchers, making it very difficult to reconstruct what
had occurred in those cases. In other cases, one or more
documents was evidently missing (especially documents filed
by the other party), and there were sundry other pieces of
information missing. As noted above, information on clients’
income and source of income, and on the other party’s funding
status, was frequently unavailable. The missing data tended to
impact on the ‘inputs’ and ‘time’ elements of ca¥és.

A further issue in relation to file data was possible variability
between coders, particularly when elements of the coding form
required the coder to make judgements rather than record
“facts”. The bulk of the files were analysed by two separate
coders, with a further four separate coders working on the
remainder. The major issue of variability that emerged was that
of coder bias in identifying the solicitor's approach to the client,
in scoring the solicitor on a number of client communication/
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It was not possible to ‘fill in’ the missing data by reference to Court files, due to (a) the
logistical difficulties of indentifying and retrieving the Court files from the relevant
Registries, and (b) the fact that even if this was achieved, the court file would only
provide court documents, not the information on solicitors’ activities that was of most
value.
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case management questions, and in assessing the demands
placed on the solicitor by the client and/or the other party. These
guestions were included on the coding form to provide a check
against solicitors’ self-reported approaches, practices and
impressions gained from the interviews. It emerged, however,
that the two main coders and the “other” coders collectively
produced significantly different results on these questions. Steps
were then taken to examine the data while controlling for coder
bias. The results of these questions are reported where relevant,
however the material gained from files on ‘quality’ of services
yielded little information of value.

Survey Responses

145.

146.

In 102 cases the client both participated in the survey and
allowed the researchers to view their file, hence in these cases it
was possible to compare clients’ answers on the survey to the
factual information obtained from their files. In general, there
were considerable discrepancies between the two sources.
Sometimes these were readily explicable, due to answers being
given at different points in time, or the client responding in
relation to their whole history of family law proceedings,
whereas the file only covered a part of those proceedings. In
relation to clients’ funding status, the design of the survey form
did not adequately cater for clients who were both legally-aided
and self-funded, leading to under-reporting of the latter status. In
many instances, however, clients’ responses revealed their
possession of limited information and inaccurate perceptions
about their cases.

Wedivided the factual discrepancies into two categories — those
relating to major test variables, in which case, unless there was a
defensible reason for the difference, we corrected the client's
response; and those relating to other variables, in which case we
allowed the difference to remain, but comment upon it at
relevant points. The primary item in the first category was the
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147.

148.

149.

150.

client's funding status. The second category included the
dispute resolution method/s used, the other party’s funding
status, and details concerning the client’s legal aid funding.

In addition, there was a small number of cases in which the
client's (negative) assessment of the processes and outcome of
their case, and of their lawyer, differed markedly from the
impressions gained from the file and from the solicitor. The
majority of these were self-funded cases. Clearly there is nothing
that can be done to ‘correct’ for this kind of incompatible data,
but it does demonstrate that in at least some cases where clients
expressed strong dissatisfaction with processes, outcomes or
lawyers, their view was based on debatable interpretations of
what had occurred in the case.

Afinal issue that arose in the client surveys was the fact that we
gave clients the option of answering by telephone or by mail.
This was designed to maximise response rate, but potentially
affected the nature of the responses. Fifty-eight percent of clients
responded by telephone and 42% responded by mail. There was
no statistical difference between the two groups in terms of
funding type, representation type or type of case.

Intheory, telephone interviews may introduce biases not present
in mail responses, due to the way in which questions are asked,
or a desire to please the interviewer in answeffhdgdiowever
there proved to be no statistical difference between telephone
and mail respondents in terms of clients’ reported level of
satisfaction with their lawyers, with the processes used or time
taken to resolve their case, or with the outcome of the case.

There were a few questions that clients found difficult or that
required explanation over the telephone. On the questions
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Robert B. Burnsintroduction to Research Methodtongman, Melbourne, second ed.,
1994), 363.
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151.

regarding funding for the case, telephone respondents whose
cases had involved multiple applications over a lengthy period
of time were asked to respond in relation to the most recent issue
or round of litigation, whereas this additional instruction was not
available to mail respondents. This may help to explain some of
the discrepancies between files and survey responses in relation
to funding and the nature of the case. On the question
concerning the methods used to try to resolve the case, clients
interviewed by telephone had trouble differentiating between
methods, which sheds further light on discrepancies between
surveys and files. There were some significant differences
between mail and telephone responses in this respect, which
suggests that interviewers tended to resolve clients’ queries by
recording a ‘yes’ response, while mail respondents took the
opposite approact® Clients responding by telephone also
required a few of the ‘quality’ questions to be read over and
needed to think about their answers, but this merely replicated
the process a client responding by mail would go through
themselves in answering the relevant questi6nddence, it
appears that client survey responses were not biased by the
methodology in any consistent way.

Finally, it is generally the case that answers to open ended
questions are more difficult to obtain on mail survéys.
Predictably, then, clients responding by telephone were
significantly more likely than clients responding by mail to
make additional comments in the space provided at the end
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Clients responding by mail were significantly less likely to say that their case had
involved mediation X?=5.312, df=1, p<0.05), discussions between their lawyer and the
other party and/or their lawyerx¥6.357, df=1, p<0.05), and a judge’'s decision
(x?>=6.066, df=1, p<0.05). This issue is discussed further in chapter 6.

The questions that tended to slow clients down in telephone interviews were: “my
lawyer handled the other side well”, “the result in my case was what | expected before
| saw my lawyer”, and “the result in my case was the same as my lawyer led me to
expect”. In each instance the client was asked to indicate their response to the
proposition on a 5 point scale ranging from “strongly disagree” to “strongly agree”.

Burns, Introduction to Research Methqd863.
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of the survey’? Nevertheless, 83% of clients overall made
additional comments — all but one of the telephone
respondents and 62% of the mail respondents — so those
responding by mail were well represented in the qualitative
data derived from the surveys.

Lawyer Interviews

152.

153.

As noted above, 20 supplementary interviews with non-
participating lawyers were conducted, which enabled us to test
the hypothesis that our participating lawyers had higher
standards than those who did not agree to participate (hence
were more willing to allow their clients to be questioned and to
open their files to researchers). If this was the case, the lawyers
interviewed could not be said to be a representative sample of
family lawyers, and consequently, the interview data may not be
generalisable. As discussed earlier, the profile of the non-
participating lawyers turned out to be somewhat different from
that of participating lawyers, although the only difference that
was statistically significant was the amount of legal aid work
undertaken by the two groups (non-participating lawyers
undertaking a considerably lower proportion of legal aid work in
family law).

In responses to the interview questions concerning quality of
legal services, some distinguishing trends did emerge. Non-
participating lawyers tended to value “experience” more highly
in becoming a good family lawyer, while participating lawyers
tended to see the characteristics of a good family lawyer as
developing from both experience and innate qualities. This
difference is no doubt attributable to the fact that non-
participating lawyers were generally more “experienced” (in
terms of years in practice and accreditation) than their
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X?’=26.554, df=1, p<0.001.
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154.

155.

participating counterparts. Participating lawyers were more
likely to say that clients would expect to settle their cases if
educated about the system, whereas non-participating lawyers
were more likely to think that clients do not necessarily expect to
settle (and were less likely to intervene in these perceived
expectations). Participating lawyers were also more likely to
have some kind of quality assurance system in their practice
than were non-participating lawyers. None of these trends
reached statistical significance, however.

The only significant difference between the two groups related
to the means by which lawyers thought they had developed their
skills. Participating lawyers were significantly more likely to say
that other lawyers had been important in their skill development
(through mentoring, peer exchange or seeking advice from
counsel), while non-participating lawyers were significantly
more likely to say that no other lawyers had been important in
their skill development’ This factor was not affected by the
proportion of legal aid work undertaken in family law. Its import
in terms of the research is somewhat difficult to gauge. One
possible interpretation is that the participating lawyers possess a
particular professional ethos, which involves gaining from other
members of the profession, and “giving back” to the community
in the form of both legal aid work and participation in research.
This may help to explain why the participating lawyers were
prepared to participate while others were not, but it does not
suggest any difference in practices between the two groups in
relation to clients.

Ofcourse, due to the study parameters, the one group of lawyers
we did not reach were those who handle exclusively property

matters. The research findings clearly apply to family lawyers

doing children’s matters, but may not extend to the ‘property

only’ group.
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Xx>=17.631, df=1, p<0.001.
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Case “inputs” include both client and case characteristics, and
lawyer characteristics and activities. The latter may obviously be
related to the former. This chapter therefore considers, in
relation to self-funded and legally-aided cases, legal aid cases
handled by in-house and private solicitors, and the incomes of
self-funded client$’* whether there are any differences in:
client demographics, the nature of the cases, the ‘difficulty level
and complexity of cases, solicitors’ activities and the distribution
of those activities, time spent with the client, and solicitors’
status and experience. The majority of this information is
derived from case files, with some additional material from
lawyer interviews.

As set out at in chapter 2, 105 of the clients whose files were

analysed were legally-aided (60%), 58 were self-funded (33%),

and 13 were both legally-aided and self-funded (7%). Among

the legal aid group, 79 were in-house cases (75%), due to our
guaranteed access to Legal Aid Commission files.

Client Demographics

158.

Legal aid clients were significantly younger on average (mean
age 33 years) than self-funding clients (mean age 41 yéars),
and (not surprisingly) less likely to be in paid employniént.
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Income was treated as a continuous variable for the purpose of statistical testing, since
there were too few clients with incomes over $40,000 (n=7) to allow categorical
comparisons between “high” and “low” income clients.

F=27.432, df=1, p<0.001.
Xx?=52.705, df=1, p<0.001.
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159.

Nevertheless, 10% of legal aid clients had their major source of
income as their own earnings (evidently very low), and 19% of
self-funding clients were primarily reliant on social security.
The average annual income of self-funding clients was $33,108
(median $23,400), while that for legally-aided clients was
$13,233 (median $11,36ZF. The average annual income for
clients with mixed funding was $14,196 (median $12,428) —
only slightly above the average for legal aid clients. All of the
non-English speaking background clients whose files were
analysed, and all of the cases involving Aboriginal parties, were
legally-aided.

Within the legal aid group, in-house clients were significantly
younger on average (mean age 32 years) than private solicitors’
clients (mean age 36 yeat$),and all but one of the non-
English speaking background clients and cases involving
Aboriginal parties were handled by an in-house practice. In-
house clients were also more likely to be female, while private
solicitors’ legal aid clients were more likely to be mifeThis
accords with the findings of the profiling stut#y.Further, in-
house clients were more likely to live in metropolitan areas,
while private solicitors’ legal aid clients were more likely to live
in country area®?
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This was similar to the proportion of self-funding clients found to be dependent on
social security in the profiling study (17%): Rosemary Hurfiamily Law Case Profiles
(Justice Research Centre, Sydney, 1999), 73.

cf. Julian Gardner, ‘Areas of the Legal System Which Cause Excessive Demands on
Legal Aid’ (1985) 15Queensland Law Society Journa® at 21, who notes that 75—
85% of legal aid applicants have household incomes below the poverty line.

F=5.028, df=1, p<0.05.
Xx?=5.235, df=1, p<0.05.
Hunter,Family Law Case Profiles176.

X?=8.847, df=1, p<0.005. This is consistent with overseas research findings that access
to in-house legal aid services can be a problem in rural areas. “There is substantial
evidence that, in salaried schemes, those living close to a staffed office make much
greater use of it than those who are far away”: Tamara Golielgal Aid Delivery
Systems: Which Offer the Best Value for Money in Mass Casework? A Summary of
International Experience(Lord Chancellor's Department, Research Series No0.10/97,
December 1997), 4.
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There were no significant differences in the sex, age or
geographical location of self-funding clients on the basis of
income.

Cases

161.

162.

163.

There were systematic differences between the issues
involved in legally-aided and self-funded cases, arising from
restrictions in the legal aid guidelines on the types of matters
that will be funded. The guidelines effectively preclude

solicitors from attending to the entirety of the issues that a
legal aid client may present.

The great majority of cases involving both children and
property, for example, were self-fund€¥.The one legally-
aided case that involved property had commenced prior to the
legal aid guidelines introduced in July 1997. Three cases
involving property were both legally-aided and self-funded. Not
all self-funded cases involved property, however: 28%
concerned children only.

In relation to other issues, spouse maintenance was only dealt
with in self-funding cases (2 cases), and child support was
significantly more likely to be dealt with in self-funding than in
legal aid case®‘ Dissolution was also more likely to be dealt
with by the solicitor in self-funding cases, although there was a
greater difference between public and private sector solicitors
in this regard, with in-house cases least likely to include
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Note that at the time these cases were run, eligibility for legal aid for property
proceedings relating to the matrimonial home was confined to cases in which the
applicant’s equity in the matrimonial home was less than $20,000 (and if the equity was
less than $10,000, aid would be granted for negotiations only). On 1 November 1999,
the maximum equity in the matrimonial home an applicant could have and still be
eligible for legal aid for property proceedings was increased to $100,000.

X’=14.219, df=1, p<0.001.
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164.

165.

166.

dissolution!®> Enforcement proceedings were somewhat more
likely to be taken in cases involving both legal aid and private
funding, although again the total number of such cases was
small (11 cases). Indeed, the need for enforcement might have
been one of the reasons why a case was funded in both ways
(with legal aid not covering the enforcement proceedings —
see chapter 5). All of the legally-aided cases involving
enforcement proceedings were run by a private solicitor (none
by an in-house practice).

Aswould be expected from the above, self-funded cases had an
overall higher mean number of issues in dispute (3.0) than did
legal aid cases (mean 223).However when only private sector
cases were considered, there was no significant difference by
funding type. The major difference was between private sector
cases (mean 2.9 issues in dispute) and those handled by in-
house solicitors (mean 2.3 issues in disptiteCases involving
both forms of funding were similar to other private sector cases
in this respect (mean 3.1 issues in dispute).

Whether clients were applicants or respondents to cases did not
vary significantly by funding status, representation type or client
income. Cases seeking variations of previous orders were more
likely to be self-funded or to have both types of funding than to
be solely legally-aidetf® Again, legal aid guidelines restrict the
availability of grants for this type of case.

Inrelation to Court usage, legal aid cases were somewhat more
likely to use a Local Court only, while self-funded cases were
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Case involved dissolution by private/public secto=3@56, df=1, p=0.063 (n=10
cases). LAQ was the only Legal Aid Commission in the sample to handle dissolution
matters. There was no significant difference between self-funded and legally-aided
cases handled by private solicitors.

Mann-Whitney test: Z=-2.463, p<0.05.

Mann-Whitney test: Z=-3.292, p<0.005. There was no significant difference in the
mean number of issues in dispute between Legal Aid Commissions.

Xx>=15.152, df=2, p<0.005.
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167.

168.

somewhat more likely to use both a Local Court and the Family
Court, but the difference did not reach statistical significafice.
Within the legal aid group, in-house cases were more likely to
involve the Family Court or a Local Court alone, while cases
handled by private solicitors were more likely to use both a
Local Court and the Family Couff. Indeed, usage of both
courts was strongly associated with private solicitors, while use
of a Local Court only was associated with in-house solicitors
(particularly in NSW)?

Only one case in the sample was assigned to the complex track
in the Family Court, and that was a self-funding c&ssl of

the direct track legal aid cases were handled by in-house
solicitors!®® Cases with both types of funding were somewhat
more likely to have a case management track assigned,
indicating that they tended to advance further in the Family
Court process than other cases (another potential cause for
having both types of funding).

In terms of dispute resolution processes, cases handled by
private solicitors were more likely to involve negotiation
between solicitors than were cases handled by in-house
solicitors!** A relatively high proportion of cases with both
legal aid and private funding included solicitor negotiations,
legal aid conferences and Family Court counselling. While the
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X’=5.252, df=2, p=0.072.
X?=9.445, df=2, p<0.01.
X?=12.652, df=2, p<0.005.

Few cases overall are assigned to the complex track. According to the ALRC, for
example, only 7% of cases listed for hearing in the Adelaide Registry in 1997-98 were
complex track cases: ALRM)iscussion Paper No.62: Review of the Federal Justice
System(1999), 359. It is therefore not surprising that few complex track cases appeared
in our sample.

It should also be noted that allocation to the standard or direct track is not uniform across
Registries. Among cases listed for hearing in 1997-98, less than 25% in Sydney and
Melbourne, compared to 26% in Parramatta and 42% in Brisbane were direct track
cases: ALRC, ibid.

X?=5.153, df=1, p<0.05.
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169

170.

numbers were too small to discern statistical significance, these
findings are again consistent with cases with both types of
funding travelling further in the Family Court process. This is
reinforced by the fact that cases with both types of funding had
the highest mean number of dispute resolution processes
attempted per case (3.4), followed by self-funding cases (2.7)
and legal aid cases (2.3).

. Self-funding parties who attempted to negotiate directly with

the other party had significantly higher mean annual incomes
($41,000) than those who did not ($18,080)This suggests
that higher income clients feel more empowered than those
with lower incomes to attempt to resolve their family law
dispute themselves.

In summary, the major differences in case profiles emerging

from the file analysis were not between self-funding and legally-

aided cases but between those handled by private sector or in-
house solicitors, with the latter having fewer issues in dispute.

Cases with both types of funding tended to go further in the

court process and to involve a greater number of dispute

resolution processes, even though the demographic data
indicated that clients in these cases were financially in a similar

position to legal aid clients.

Demands and Difficulties

171.

Private solicitors were asked in the interviews whether there
were any differences in the kinds of demands they received from
their legally-aided and self-funded family law clients. The
majority (80%, n=48) felt that legal aid clients were more
demanding, and most commonly did not elaborate further.
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Kruskall-Wallis x>=6.507, df=2, p<0.05.
Man-Whitney test: Z=-2.340, p<0.05.
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172.

Where demands were specified, solicitors predominantly
claimed that legal aid clients ring more and often expect
immediate attention or action, as if they are the only person in
the world. To a lesser extent, solicitors also claimed that legal aid
clients take a greater amount of time, are unreliable or less
cooperative, require more reassurance, are unreasonable, and
cost more money. The most popular explanation for why legal
aid clients are more demanding was that they are not paying for
their service, so they have no idea of the costs of their
demands$?” Some also asserted that legal aid clients had nothing
else to do, so they could spend more time harassing their
solicitor: “...they will be at home and they have got nothing else
to do or worry about than this case”; “they are down the street
with nothing to do...”

The next most popular explanation for why legal aid clients are
more demanding was that they came from situations of poverty,
with related health and social relationship problems and fewer
support systems, thus they have special needs and require more
time. A smaller number of solicitors explained that the issues
and cases related to legal aid clients were more complex and
emotional, and thus more demanding. Their cases also involved
children’s issues as opposed to property issues, and children’s
issues were usually more demanding cases. Some also
considered that their legal aid clients had more difficult
personalities and were less intelligent, hence were unable to
resolve issues, make decisions or take responsibility for their
own lives without help:

A lot of legal aid clients are not very bright and they have no ability to
resolve a dispute or think something through themselves. A lot
of...privately funded clients are brighter and just don’t need their hand
held so much or can work things out for themselves.

197

This “moral hazard” argument is also found in the literature on the costs of legal aid. See
eg. Gwyn Bevan, Tony Holland and Martin Partingtddrganising Cost-Effective
Access to Justic€Social Market Foundation, 1994).
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174.

175.

176

Two solicitors noted that female legally-aided clients are
particularly demanding because of their exposure to domestic
violence. These women were described as first appearing in a
“raw state”, “very fragile” and “terrified”. Their cases are more
demanding because of the difficulties of obtaining succinct
instructions “from a shaky woman who is barely coherent”,
protecting the children, providing reassurance, and just dealing
with the “unbelievable soap opera” of their lives.

Several solicitors explained their strategies for reducing or
dealing with the demands of legal aid clients, either by having
the client deal with the secretary rather than themselves,
attempting not to take on “extreme” legal aid cases, or referring
cases back to the Legal Aid Commission. The files also revealed
instances of solicitors going out of their way to provide support
and assistance to clients in particularly difficult situations.

Self-funding clients were seen to be less demanding and to have
a greater awareness of costs. They were described as better able
to understand family law, better able to resolve issues
themselves and to take responsibility for their own lives, more
focused, more selective with their demands, more appreciative
of the service they received, and more reliable and responsible
because they were employed:

If they're working, by and large, they have a reasonable social
relationship. They have a fixed residence, rented or owned. They
demonstrate to some degree reliability and responsibility because they're
fulfilling their employer’'s demands.

. Solicitors explained that if a self-funded client was too

demanding, then the main strategy in response was to send them
an account. A number of solicitors also noted that as the client
had been provided with a costs agreement, they are aware of the
costs of ringing constantly, and can do so if they wish, but will
be charged accordingly.
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When analysing the client files, coders indicated the presence or
absence of a range of possible demands upon the solicitor from
the client and/or the other party. These included whether there
were frequent letters or phone calls from the client or the other
party, whether the client failed to attend interviews or court,
whether the client or the other party had been difficult to contact,
whether the client or a child of the client had experienced
significant illness, whether the other party had been particularly
difficult, or had been unrepresented for part or all of the case,
and whether there had been particular difficulties or frequent
correspondence with the Legal Aid Commission. The last of
these issues is discussed in chapter 5. There was an element of
coder bias in the responses to most of these questions, which
was taken into account either by analysing each coder’s
responses separately, or excluding the responses of the minor
coders, as appropriate.

There were no significant differences by funding type in relation
to the issue of the client's or child’s illness, nor in relation to
whether the other party was partially or wholly unrepresented, or
whether the other party was particularly ‘difficult’. The latter
category included cases where the other party was especially
difficult to deal with, particularly vexatious, deliberately
increased costs for the client, fabricated allegations, manipulated
the child and/or was generally unreasona¥ldn relation to
illness, the coding category included illness of either the client or
a child. However when these alternatives were disaggregated, it
emerged that all clients suffering from some form of illness or
serious injury during the case (n=6) were legally-aided, with the
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For example in one case, the other party filed six affidavits for the final hearing,
necessitating considerable work in preparing responses, and then withdrew all evidence
just before the hearing began; in another, the other party secretly initiated a psychiatric
report to ascertain the children’s wishes concerning residence; in a third, the other party
had previously worked in a law firm, and so was able to exploit delays: he deliberately
caused set backs, pushed up costs, was manipulative, nasty, had unrealistic expectations,
ensured that the conflict was intractable, and in the words of the solicitor, maximised his
“nuisance value”.
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180.

majority (n=4) represented by in-house solicitors. Three of the
cases required the client to be hospitalised.

Contrary to the solicitors’ impressions noted above, legally-
aided clients were not more likely than self-funding clients to
subject their solicitor to frequent phone calls and correspondence
(n=27). In the private sector, self-funding clients, legally-aided
clients, and clients with both types of funding were equally
likely to make frequent contact with their solicitor, while in-
house legal aid clients were much less likely to dé’*sBurther,
although legally-aided clients may not be cost conscious,
sanctions are available against them. In the three cases in the
sample in which a legally-aided client could be identified as
“excessively” demanding, the client's grant of aid was
eventually terminated.

Although in-house legal aid clients were less demanding in
relation to phone calls and correspondence, they accounted for
almost all cases in which the client failed to attend conferences
or court?® or was difficult to contac® This lends support to

the more empathic view of legal aid clients outlined above,
although it is confined to those dealt with by in-house solicitors.
Difficulties in contacting or serving the other party were also
more likely to arise in in-house than in private sector c&ses.
Conversely, major problems with the other party were
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Frequent phone calls/letters from client were recorded in 26% of private sector cases but
only 3% of in-house cases. Within the private sector, frequent phone calls/letters from
clients were recorded in 28% of self-funding cases, 25% of legally aided cases and 23%
of cases with both types of funding. Note that the assessment regarding frequent phone
calls to solicitors was based on all records of phone calls on the solicitor’s file, including
phone messages that might not have been returned. There is no reason to believe that the
files give a misleading impression of the level of contact from clients in legal aid cases.

Client failed to attend conferences or court in 25% of in-house legal aid cases, but no
legal aid cases handled by private solicitors, no self-funded cases and only 1 case
involving both private and legal aid funding.

The client was difficult to contact in 30% of in-house legal aid cases, but no legal aid
cases handled by private solicitors and only one self-funding case.

X*=4.413, df=1, p<0.05.
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significantly more likely to arise in legal aid cases handled by
private solicitorg®

When the different types of demands imposed by clients were
totalled (leaving aside difficulties in dealing with the Legal Aid
Commission), the average number of demands on the solicitor
per case was 1.2 (out of a possible total of 8). There was no
significant difference between the mean number of demands per
case imposed by legally-aided and self-funding clients on
private solicitors (0.94 and 0.96 respectively). There was a
significant difference, however, between private sector clients
(mean 0.96 demands per case) and in-house clients (mean 1.4
demands per cas#Y. At the same time, female clients were on
average significantly more demanding (mean 1.3 demands per
case) than male clients (mean 0.8 demands per €ase).

This data indicates that legal aid clients do not impose greater
demands on private solicitors than self-funding clients.
Solicitors’ assertions that they do so may arise from a perception
that self-funding clients are more independent and sophisticated
than legally-aided clien®® from a tendency to hold legal aid
clients to a higher standard of “reasonableness”, given that they
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X?=6.978, df=1, p<0.01.

Mann-Whitney test: Z=-2.689, p<0.01. There was no significant difference between
Legal Aid Commissions in this respect. Again, there is no reason to believe that the
files analysed may have created a misleading impression — in-house lawyers do not
appear to have kept more extensive records than private solicitors, and private
solicitors do not appear to have varied their recording practices according to the
funding status of their clients.

Z=-2.950, p<0.005. This was particularly evidence in relation to excessive contact with
the solicitor, with six of the seven clients so identified being women.

See Gwynn Davis, Stephen Cretney and Jean Coflimsple Quarrels: Negotiating
Money and Property Disputes on Divor¢€larendon Press, Oxford, 1994), 80, 97,
Christine Parker, ‘The Logic of Professionalism: Stages of Domination in Legal Service
Delivery to the Disadvantaged’ (1994) 28ternational Journal of the Sociology of
Law 145.
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183.

generate little revenue and are in receipt of public méfiay,
from solicitors’ inability to solve many of the problems
presented by legal aid clients. Legal aid clients do, however,
impose greater demands on in-house solicitors than they do on
private solicitors. The nature of those demands is quite particular
— relating to other difficulties in the client’s life, and tending to
make communication with the client more difficult rather than
creating an issue of ‘excessive’ communication. There may also
be an independent influence of client gender. Within both the
private and public sector, cases with female clients involved a
higher mean number of demands per éé&se.

A number of solicitors pointed out that legal aid clients also tend
to be more demanding because they are “social victims”,
eg. non-English speaking, illiterate, or from a background of
severe domestic violence. In analysing the files, coders also
recorded the presence of a range of potentially ‘aggravating’
factors in a case, such as alcohol, drug, psychiatric, English
language or literacy problems, allegations of violence and child
abuse, cultural or religious issues, persistent non-compliance with
agreements or breaches of orders, and acting independently of the
solicitor (eg. the client filing applications on their own, without the
solicitor's knowledge). An ‘other’ category was also included,
which yielded such matters as gambling and criminal charges.
The incidence and gender breakdown of these factors is shown in
Table 3.1. (M and F = male and female; o.p. = other party)

207

208

Davis et a) ibid., 77; Jack Katz, ‘Representing the Poor’, in Richard L. Abel (ed.),
Lawyers: A Critical ReaderfNew Press, New York, 1997), 253-54; Parker, ibid.,
145-168.

Private sector clients: male mean = 0.7, female mean = 1.2 demands per case; in-house
clients: male mean = 1.2, female mean = 1.5 demands per case. While the in-house
difference was not significant, the private sector difference was significant: Mann-
Whitney test: Z=-2.217, p<0.05.
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TABLE 3.1  Aggravating Factors in Family Law Cases

Factor M client F client M o.p. F o.p. Both cases % cases
Alcohol problems 4 4 16 7 4 35 19.9
Drug problems 3 3 16 8 3 33 18.8
Psychiatric problems 6 9 11 9 3 38 21.6
Violence allegations?®® 15 3 49 7 15 89 50.1
DV Order 4 36 4 9 6 59 335
Child abuse allegations 5 4 14 4 9 36 20.5
Substantiated child abuse 1 3 6 2 1 13 7.4
English language problems 2 1 0 0 0 3 1.7
Literacy problems 2 2 0 0 0 4 2.3
Cultural/religious issues 0 5 3 4 4 16 9.1
Non-compliance 3 4 22 17 17 63 35.8
Acting independently 8 7 6 2 3 26 14.8
Other factors 0 0 8 2 0 10 5.7

184.

185.

It can be seen that other parties tended to be the subject of
allegations of antisocial behaviour (alcohol, drugs, violence,

child abuse, non-compliance with agreements or orders) more
than clients. The most likely explanation for this is that the

clients who agreed to participate in the research tended to be
fairly functional (the issue of the limited response from NESB

clients has already been discussed), and perhaps also felt
themselves to be ‘in the right’ in their cases. It can also be seen
that most of the factors were more likely to arise in cases
involving female clients than in cases involving male clients.

When factors affecting thelient (rather than the other party
alone) are considered, there was no significant difference in the

209

Domestic violence was raised as an issue but not recorded here in six further cases. In
three of these cases the violence was allegedly perpetrated by a third party; in two cases
the solicitor asserted that violence was important in the case, but there was no evidence
of this on the file; and in one case the client said that domestic violence was important in
the case but the solicitor had never asked about it.
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186

187.

incidence of psychiatric problems, domestic violence orders,
substantiated child abuse, or acting independently of the
solicitor, by funding status. Nevertheless, all the cases in which
the client's psychiatric disorder made it difficult for them to

convey clear instructions to their solicitor and to understand the
court process (n=5) were legally-aided, with most (n=4)
represented by in-house solicitors.

. Alcohol problem&° and allegations of violence against the

other party** were significantly more likely to occur in legal aid
cases, and these cases also accounted for all of those involving
English language problems, eight of the nine cases involving
drug problems, three of the four involving literacy problems,
and a predominance of those in which the client persistently
failed to comply with agreements or ord&fsWhile allegations

of child abuse (against any party) were least likely to occur in
self-funding cases, however, they were most likely to occur in
cases involving both forms of fundify.

Asnoted in the previous chapter, all of the clients with English
language problems were dealt with by in-house practices. In-
house solicitors also dealt with all of the legal aid cases
involving cultural or religious issues, and most of those in which
the client acted independently of the solicitor. In addition,
although these categories were not included on the coding sheet,
in-house solicitors dealt with most of the cases in which the
client was isolated and suffered from problems associated with
having no stable support system (4/5), and in which the client
was identified as being particularly “needy” or “high
maintenance”, ie. anxious, hesitant, uncertain, very distressed
by the proceedings, and needing extra reassurance (3/5).

210
211
212
213

Xx*=4.314, df=1, p<0.05.
Xx?=8.582, df=1, p<0.005.
X2=3.020, df=1, p=0.082.
X2=6.846, df=2, p<0.05.



Inputs 91

188.

189.

190.

The mean number of coded factors affecting the client per case
was 1.5, with legal aid cases having a mean (1.8) twice that of
self-funding cases (0.9). Cases with both legal aid and self-
funding resembled pure legal aid cases in this respect (mean
1.8)2** There was no overall significant difference between
legal aid cases handled by in-house and private solicitors.
Neither was there any significant difference between Registry
clusters, although Dandenong cases had the highest mean
number of factors affecting the client per case (2.3).

Interms of factors (allegedly) affecting any of the parties to the
case, the mean number operating per case was 2.5, with again a
significant difference between legal aid cases and cases having
both types of funding (2.8) and purely self-funded cases {%.7),
and Dandenong cases having the highest mean (3.6).

This data indicates that the problems raised and experienced by
clients in legal aid cases tend to be more extensive than those in
self-funding cases. The data also demonstrates no overall
difference, but some different patterns of aggravating factors
between in-house and private solicitors’ legal aid cases. The
ALRC has recommended that LACs should implement
streaming procedures to ensure that the most vulnerable and/or
dysfunctional clients should be dealt with in-hotiéeThe file
analysis indicates that this is already occurring to a large extent,
although it also suggests that there are far more clients with
special needs than in-house practices alone can handle.

214
215
216

Kruskal-Wallis x?>=13.306, df=2, p<0.005.
Kruskal-Wallis x?= 9.704, df=2, p<0.01.

Australian Law Reform CommissioReport No.89: Managing Justice — A Review of
the Federal Civil Justice Systef@ommonwealth of Australia, 2000), 335-36, 348.
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Phone Calls, Correspondence and Personal Attendances

191.

192.

193.

In interviews, solicitors asserted that legal aid clients receive a
poorer service than self-funded clients, in relation to matters
such as the number and length of phone calls, and the amount of
correspondence sent. In addition, as noted in chapter 1, previous
research comparing the amount of time devoted to cases by
private and in-house legal aid lawyers has generally found that
salaried lawyers tend to spend less time per €agdthough we

were unable directly to measure time spent per case due to the
absence of time recording on legal aid files, we were able to
make detailed records of solicitors’ activities on each file,
including phone calls and correspondence, and this in turn
provided an indirect measure of time spent per case.

Inthe cases in our file sample, solicitors generated an average of
23.3 pages of correspondence, perused 27.6 pages of
documents, engaged in 20 short phone calls (of 5 minutes or
less) and 17 long phone calls (of more than 5 minutes), and had
four personal attendances with the client per case. However,
these figures varied significantly by funding status, and other
key variables.

The mean number of each type of activity was higher in self-
funding cases than in legally-aided cases, although when
looking at the private sector alone, contrary to solicitors’ claims,
there was no significant difference between self-funding and
legally-aided cases. Cases with both types of funding had the
highest means of all, as shown in Table 3.2

217

Goriely, Legal Aid Delivery Systemsl, 25-26, 73; Ab Currie, ‘Legal Aid Delivery
Models in Canada: Past Experience and Future Developmentsgal Aid in the New
Millenium (Papers from the International Legal Aid Conference, University of British
Columbia, Vancouver, 16-19 June 1999), 8.
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TABLE 3.2  Private Solicitors’ Activities on the Case by Funding
Status

Activity SF mean LA mean Both mean
Letters from solicitor (pages) 33.1 24.5 44.2
Perusal of documents (pages) 44.6 26.5 68.4
Short phone calls 23.8 32.2 35.5
Long phone calls 22.4 17.8 33.3
Personal attendances with client 5.8 4.2 6.5

194. Within the legal aid group, however, there was a significant
difference between cases handled by private solicitors and those
handled by in-house solicitors, with the latter involving fewer
activities across the board. This contrast is set out in Table 3.3.

TABLE 3.3

Solicitors’ Activities on the Case by Representation
Type in Legal Aid Cases

Activity

Private sol mean

LAC sol mean

Letters from solicitor (pages)?*®

Perusal of documents (pages)?®

Short phone calls?°

Long phone calls?**

Personal attendances with client???

24.5
26.5
32.2
17.8

4.2

12.3
9.1
11.3
9.3
2.7

195.

The difference between the two groups is quite striking, with
private solicitors undertaking twice or nearly three times the

218
219
220
221
222

Mann
Mann
Mann
Mann

Mann

Whitney test:
Whitney test:
Whitney test:
Whitney test:
Whitney test:

=-3.749, p<0.001.
7=-4.142, p<0.001.
7=-3.384, p<0.005.
7=-3.426, p<0.005.
7=-2.396, p<0.05.
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196.

amount of activities of in-house solicitors on their legal aid files.
Possible reasons for these differences are discussed at the end of
this chapter. As between in-house practices, VLA solicitors had
a relatively low proportion of activities across the board, while
LAQ solicitors had a relatively high proportion, possibly
reflecting the fact that their cases would generally have involved
an unsuccessful legal aid conference before the commencement
of contested proceedings. However, the fact of the LAQ
conferencing program did not have an obvious impact on the
level of activities undertaken by private solicitors handling legal
aid cases in Queensland relative to those in other states.

Apart from the solicitor’'s location in the public or private sector,
there were a number of other factors correlated with the level of
solicitors’ activities. These included: the solicitor's geographical
location (metropolitan or country}} whether the solicitor was
an accredited speciali®t,the number of issues in dispétethe
court or courts used (Family Court, Local Court or béthjhe

223

224

225

226

Country solicitors had a significantly higher mean number of pages of letters,
documents perused, and phone calls, than their metropolitan counterparts. Pages of
correspondence: metropolitan mean = 18.2, country mean = 29.4, Mann-Whitney Z=-
3.401, p<0.005; pages of documents perused: metropolitan mean = 17.2, country mean
= 40.1, Mann-Whitney Z=-3.785, p<0.001; short phone calls: metropolitan mean =
14.5, country mean = 25.9, Mann-Whitney Z=-4.280, p<0.001; long phone calls:
metropolitan mean = 14.0, country mean = 19.6, Mann-Whitney Z=-2.033, p<0.05.

Cases run by accredited specialists involved significantly higher mean numbers of
letters (Mann Whitney Z=-2.881, p<0.005), pages of documents perused (Mann
Whitney Z=-2.973, p<0.005), short phone calls (Mann Whitney Z=-2.852, p<0.005),

and personal attendances with the client (Mann Whitney Z=-2.501, p<0.05) than did
cases run by solicitors who were not accredited (South Australian cases excluded).

This issue was tested for the private sector only. Pages of letters: Spearman’s R=0.283,
p<0.01; pages of documents perused: Spearman’s R=0.318, p<0.01; long phone calls:
Spearman’s R=0.334, p<0.01; personal attendances: Spearman’s R=0.330, p<0.01.

Cases run in the Local Court had significantly lower mean numbers of activities per case,
other than personal attendances with the client (6.3 pages of letters from the solicitor,
2.4 pages of documents perused, 4.4 short phone calls, 3.3 long phone calls) than did
cases run in the Family Court. Cases involving both courts had the highest mean number
of activities per case. Pages of letters: Kruskal-Wafs39.178, df=2, p<0.001; pages

of documents perused: Kruskal-Walljg=36.945, df=2, p<0.001; short phone calls:
Kruskal-Wallis x>=23.087, df=2, p<0.001; long phone calls: Kruskal-Waj{fs29.891,

df=2, p<0.001.
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stage of resolutiof’’ the number of other individuals or
organisations the solicitor dealt with (see next sectith),
Registry clustef?® the issues involved in the case (children
only or children and propertyj? the number of forms of
dispute resolution attempted in the c&%3ethe other party’s
representation statd¥, and the number of aggravating

227

228

229

230

231

232

Cases resolved at the directions hearing stage had the lowest mean number of activities,
followed by those resolved at/after pre-hearing conference, followed by those resolved
at hearing (unresolved cases excluded). Pages of letters: Kruskal-Wab2.257,

df=2, p<0.001; pages of documents perused: Kruskal-Wgl85.014, df=2, p<0.001;

short phone calls: Kruskal-Wallig?=23.610, df=2, p<0.001; long phone calls: Kruskal-
Wallis x?=37.835, df=2, p<0.001.

Pages of letters: Spearman’s R=0.684, p<0.01; pages of documents perused:
Spearman’s R=0.633, p<0.01; short phone calls: Spearman’s R=0.648, p<0.01; long
phone calls: Spearman’'s R=0.620, p<0.01; personal attendances with client:
Spearman’s R=0.476, p<0.01.

Melbourne solicitors had particularly high mean numbers of short phone calls, pages of
documents perused and personal attendances per case: means of 44, 80 and 7 compared
to the overall means of 20, 28 and 4 respectively. Dandenong solicitors also had a high
mean number of short phone calls per case (46). By contrast, Adelaide solicitors had a
low mean number of short phone calls (10) and pages of documents perused (19) per
case, while Parramatta solicitors had low means across all three activities (14 short phone
calls, 11.2 pages of documents perused and 3 personal attendances with the client per
case). Differences between Registries in relation to these activities were significant.
Short phone calls: Kruskal-Wallig(>=24.316, df=6, p<0.001; pages of documents
perused: Kruskal-Wallisx>=17.829, df=6, p<0.01; personal attendances: Kruskal-Wallis
Xx?=13.365, df=6, p<0.05 (Townsville excluded from calculation due to small numbers).

Cases involving both children and property involved a significantly higher mean
number of each activity than did cases involving children only. Pages of letters: Mann
Whitney Z=-4.306, p<0.001; pages of documents perused: Mann Whitney Z=-4.880,
p<0.001; short phone calls: Mann Whitney Z=-2.990, p<0.005; long phone calls: Mann
Whitney Z=-3.283, p<0.005; personal attendances with client: Mann Whitney Z=-
4.018, p<0.001.

Pages of letters: Spearman’s R=0.409, p<0.01; pages of documents perused:
Spearman’s R=0.346, p<0.01; short phone calls: Spearman's R=0.334, p<0.01; long
phone calls: Spearman’s R=0.429, p<0.01; personal attendances with client:
Spearman’s R=0.263, p<0.01.

Cases in which the other party was wholly unrepresented had the lowest mean number
of activities, while cases in which the other party was partially un/represented had the
highest mean number of activities. Pages of letters: Kruskal-Wgdi80.473, df=2,
p<0.001; pages of documents perused: Kruskal-Wghigl5.059, df=2, p<0.001; short
phone calls: Kruskal-Wallisx?=23.073, df=2, p<0.001; long phone calls: Kruskal-
Wallis x?=25.796, df=2, p<0.001; personal attendances with client: Kruskal-Wallis
X?=14.638, df=2, p<0.005.
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197.

factors involved in the casé&. Whether the client was the
applicant or respondent in the case impacted only on the
number of pages of documents perused, with respondents’
solicitors perusing a higher mean number of pages (34.0) than
applicants’ solicitors (24.6%

Backwards stepwise regression analysis of the above factors
yielded slightly different models for each type of actiditybut

the most frequently occurring explanatory factors for the level of
solicitors’ activities were the number of other individuals and
bodies with whom the solicitor had dealirféswhether the case
involved children and property or children oAty;the number

of forms of dispute resolution attempted in the c&send
whether the solicitor was located in the private or public
sector®*® Registry?® stage of resolutioff! and the other party’s

233
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Pages of letters: Spearman’s R=0.241, p<0.01; pages of documents perused:
Spearman’s R=0.254, p<0.01; short phone calls: Spearman’s R=0.264, p<0.01; long
phone calls: Spearman’s R=0.307, p<0.01; personal attendances with client:
Spearman’s R=0.183, p<0.05.

Mann Whitney Z=-2.159, p<0.05.

Pages of letters from solicitor: R2=0.726, F=54.309, df=8, p<0.001; pages of
documents perused: R2=0.723, F=44.436, df=9, p<0.001; short phone calls: R2=0.534,
F=27.041, df=7, p<0.001; long phone calls: R2=0.607, F=31.665, df=8, p<0.001;
personal attendances with client: R2=0.430, F=25.053, df=5, p<0.001 (outliers
removed). Note that all but the last of these models have fairly high predictive power
(explaining 53%-72% of the variation in the data).

Pages of letters from solicitor: t=7.450, p<0.001; pages of documents perused: t=5.209,
p<0.001; short phone calls: t=7.641, p<0.001; long phone calls: t=5.461, p<0.001;
personal attendances with client: t=6.675, p<0.001.

Pages of letters from solicitor: t=3.059, p<0.005; pages of documents perused: t=5.357,
p<0.001; short phone calls: t=3.644, p<0.001; long phone calls: t=3.241, p<0.005;
personal attendances with client: t=3.633, p<0.001.

Pages of letters from solicitor: t=4.951, p<0.001; pages of documents perused: t=2.793,
p<0.01; short phone calls: t=2.555, p<0.05; long phone calls: t=5.097, p<0.001.

Pages of letters from solicitor: t=5.620, p<0.001; pages of documents perused: t=4.456,
p<0.001; long phone calls: t=2.517, p<0.05; personal attendances with client: t=2.309,
p<0.05.

Parramatta cases involved fewer pages of letters from solicitors (t=-2.608, p<0.05),

pages of documents perused (t=-4.098, p<0.001), and personal attendances with clients
(t=-2.922, p<0.005), but not fewer phone calls. Adelaide cases involved fewer short

phone calls (t=-2.254, p<0.05), but more long phone calls (t=4.001, p<0.001) and
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representation stats also recurred as explanatory factors in
relation to some of the activities.

198. Thus, activities are clearly related to service sector, both directly,

and indirectly to the extent that several of the explanatory factors
are also correlated with private or in-house service delivery. The
only explanatory factors not related to sector are the matters
involved (children-only or children and property), the number

of forms of dispute resolution attempted, and Registry, but the
first of these is clearly related to funding status.

Dealings with Others

199. On average, solicitors dealt with seven other individuals,

organisations or entities in handling the cases in the sample. The
incidence of such dealings is set out in Table 3.5. The maximum
number of separate dealings in any one case was 18.

240

personal attendances with clients (t=2.762, p<0.01), while Dandenong and Melbourne

(cont.)cases involved more short phone calls (t=3.315, p<0.005, t=2.494, p<0.05

241

242

respectively).

Cases resolved at the directions hearing stage involved fewer pages of letters from
solicitors (t=-3.695, p<0.001) and fewer long phone calls (t=-2.726, p<0.01), while
cases that went to hearing involved more pages of documents perused (t=2.403,
p<0.05).

Cases in which the other party was fully represented involved more pages of letters from
the solicitor (t=2.690, p<0.01) and more long phone calls (t=3.218, p<0.005), while

cases in which the other party was wholly unrepresented involved fewer pages of
documents perused (t=-3.249, p<0.005).
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TABLE 3.5  Solicitors’ Dealings with Others

Dealings with... Number of cases % of cases

Client 176 100.0
Family Court 163 92.6
Other Party’s Solicitor 147 83.5
Other Party 77 43.8
Family Member/s of Partyl/ies 63 35.8
Government agencies 61 34.7
Legal Aid Commission 60 34.1
Health/Medical Practitioner/s 59 335
Local Court 56 31.8
Child Representative 54 30.7
Barrister/s 47 26.7
Solicitor Agent 44 25.0
Filing Service 41 23.3
Process Server 41 23.3
Social/Community Worker/s 31 17.6
Order 30A Expert 30 17.0
Friends of Client 19 10.8
School Teachers 13 7.4
Third Parties 13 7.4
Valuer 12 6.8
Estate Agent/Conveyancer 4 2.3
Child Contact Service 4 2.3
Interpreter Service 3 1.7

200. The incidence of dealings with different organisations and
entities varied according to funding and representation status.
Cases with both legal aid and private funding were most likely to
include dealings with a child representatt¥gconsistent with

243 x?=6.365, df=2, p<0.05. This occasionally included fruitless attempts to contact the
separate representative, which occurred in three cases in the file sample. In one, the
solicitor rang the separate representative five times without any reply or return of
messages. All of these cases occurred in Newcastle.
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201.

202.

the relatively high levels of child abuse allegations in such cases,
as noted above), dealings with a Legal Aid Commis&foand
dealings with health or medical practition&sPrivate solicitors
were more likely than in-house solicitors to deal with the Family
Court?% barristerg}” valuers’?® and filing service$* Private
solicitors handling legal aid cases were most likely to deal with
government agencié®, while in-house legal aid solicitors were
most likely to deal with interpreter services.There was no
significant difference in the mean number of solicitor dealings
between children-only and children and property cases,
suggesting that funding and solicitor type rather than case type
played the largest role.

Within the legal aid group, in addition to barristers and
government agencies, private solicitors were more likely to deal
with a Local Court? social/lcommunity worker&? solicitor
agents> and child representativé®. They were also, of
course, far more likely to have dealings with the Legal Aid
Commission?s®

Not surprisingly then, there were significant overall differences
in levels of dealings with others by funding and representation
type. Private solicitors handling legal aid cases had a higher

244
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248
249
250
251
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255
256

X2=27.492, df=2, p<0.001.
X2=5.013, df=2, p=0.082.
X?=4.580, df=1, p<0.032.
X?=12.262, df=1, p<0.001.
X?=11.375, df=1, p<0.005.
X?=2.975, df=1, p=0.085.
X?=12.361, df=2, p<0.005.
No cases handled by private solicitors involved interpreters.
X?=4.899, df=1, p<0.05.
X?=7.551, df=1, p<0.01.
X?=20.051, df=1, p<0.001.
X?=3.315, df=1, p=0.069.
X?=62.354, df=1, p<0.001.



100 Legal Services in Family Law

mean number of dealings with others (8.6 per case) than did in-
house solicitors (6.7 Within the private sector, legal aid cases
had a higher mean number of dealings with others than did self-
funded cases (7.3), with cases involving both types of funding
having the highest level of dealings with others (mean 9.5 per
casey® Overall, there was a significant difference between
private and public sector solicitors (means 7.9 and 6.0
respectivelyy>® The relatively low number of dealings with
outside agencies and individuals by in-house solicitors may
indicate a greater degree of efficiency or focus, the presence of
in-house social workers to whom clients can be referred rather
than having to deal with an outside agency, and/or greater
constraints on in-house solicitors in dealing with their clients’
cases. There was also a significant difference between LACs,
with LAQ in-house solicitors having a higher mean number of
dealings with others than the average (7.9), and LSCSA and
VLA in-house solicitors having a lower mean number of
dealings with others than the average (4.4 and 3.8
respectively)s°

Court Documents and Attendances

203. The mean number of court documents filed by the client per case

was 6.7. There was no significant difference between the mean
number of documents filed by clients who were applicants or
respondents. Within the private sector, there was no significant
difference in the mean number of documents filed by clients by
funding status, although the greatest number of documents was
filed by clients in cases involving both types of funding (mean
10.9). Again, however, there was a difference between legal aid

257
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F=17.274, df=1, p<0.001.
Kruskal-Wallis x>=8.610, df=2, p<0.05.
F=16.871, df=1, p<0.001.
Kruskal-Wallis x?>=14.005, df=3, p<0.005.
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204.

205.

cases handled by private solicitors (mean 8.1 documents filed by
the client) and by in-house solicitors (mean 5.0 documents filed
by the clientf®® As was the case in relation to dealings with
others, the lowest in-house means for documents filed were
found in South Australia and Victoria (4.0 and 4.2 documents
filed by the client respectively), and the highest was found in
Queensland (5.7 documents filed by the client), but the
difference between LACs in this instance was not significant.

Cases run in the Dandenong Registry of the Family Court

involved the highest mean number of documents filed by the

client per case (11.4), while those run in the Parramatta Registry
involved the lowest mean (5.3). Cases with no Family Court

involvement had a mean of 3.2 court documents filed by the

client per case. The same pattern occurred in relation to total
number of court documents per case (filed by any party), with

Dandenong having the highest mean (24.5) and Parramatta the
lowest (12.3) of the Registries, and cases with no Family Court

involvement having a lower mean number of court documents

still (6.4 per case).

Other factors impacting on the number of court documents filed
by the client included the geographical location of the solicitor
(country solicitors filed a higher number of documents than
metropolitan solicitors)$? the number of issues in dispdté,
whether a child representative was appoidtedhe number of
dispute resolution processes attempted in the Zaséiether a
barrister was briefetf® the stage of resolutiéi and time to

261
262
263
264
265
266
267

Mann Whitney test: Z=-1.925, p=0.054.
Mann-Whitney test: Z=-2.052, p<0.05.
Spearman’s R=0.286, p<0.01.

Mann-Whitney test: Z=-7.349, p<0.001.
Spearman’s R=0.196, p<0.01.

Mann-Whitney test: Z=-6.874, p<0.001.
Kruskal-Wallis x?=44.241, df=3, p<0.001.
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206.

finalisation?® the other party’'s representation stafdsthe
number of demands imposed on the solidtbornumber of
aggravating factors in the cd8%e and number of other
individuals and agencies dealt with by the solicitér.In
addition, where a case had commenced with the client
represented by another solicitor or self-representing, the number
of documents filed on behalf of the client was significantly
increased’®

A backward stepwise regression indicated that the salient factors
increasing the number of court documents filed by the client
were the number of individuals/agencies dealt with by the
solicitor?™* if the case proceeded to hearfffigthe number of
demands imposed by the client on the solicitothe number of
issues in disput€! and if the solicitor first took instructions
from the client after the first court d&té.Conversely, some
aspects of case location decreased the number of court
documents filed by the client — if the case was dealt with in the
Parramatta Registfy or in a Local Court® or if the client

268
269
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274
275
276
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Spearman’s R=0.398, p<0.01.
Kruskal-Wallis x?>=16.103, df=2, p<0.001.
Spearman’s R=0.170, p<0.05.
Spearman’s R=0.299, p<0.01.
Spearman’s R=0.598, p<0.01.

First document filed prior to first instructions (applicants only): Mann-Whitney
Z=-3.259, p<0.005; first court date prior to first instructions (all cases): Mann-Whitney
Z7=-2.125, p<0.05.

t=5.747, p<0.001.
t=3.613, p<0.001.
t=2.229, p<0.05.
t=2.091, p<0.05.

t=2.0862, p<0.05. The other measure of prior activity available — whether the first
document was filed before the solicitor took instructions — could not be used in the
regression, as it was meaningful only in cases in which the client was the applicant.

t=-3.827, p<0.001.
t=-2.576, p<0.05.
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207.

208.

resided in a metropolitan as opposed to country 8fedhe
overall model containing these eight factors accounted for 54%
of the variance in the dat& While public/private sector did not
emerge as a separate determinant, it was associated with several
of the factors that did emerge.

Court attendances on behalf of the client also varied by
representation and funding status. The overall mean number of
court attendances per case was?5.8Vithin the private sector,
there was no significant difference between attendances on
behalf of legally-aided and self-funded clients, although clients
with both types of funding had the highest mean number of
attendances per case (8.5). There was a significant difference
between the private and public sectors, with cases handled by
private solicitors (excluding those with both types of funding)
having a higher mean number of court attendances (5.7) than
those handled by in-house solicitors (£57)There was a higher
mean number of attendances by South Australian in-house
solicitors (6.7) and a lower mean number of attendances by VLA
solicitors (2.0), but the difference between LACs in this respect
was not significant.

Several other predictable factors impacted on the number of
court attendances, including the number of issues in digbute,
whether a child representative was appoiatedyhich court/s
were involved in the cas#, stage of resolutig® and time to

281
282
283

284
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288

t=-2.046, p<0.05.
R2=0.539, F=22.203, df=8, p<0.001 (6 outliers removed).

The median number of interlocutory court attendances was four. This was higher than
the median number of interlocutory case events for Form 7 children’'s matters (3) found
in the ALRC's survey of Family Court files: ALR@eport No 89 542.

Mann-Whitney test: Z=-2.090, p<0.05.
Spearman’s R=0.227, p<0.01.

Mann-Whitney test: Z=-6.307, p<0.001.
Kruskal Wallis x?=22.717, df=2, p<0.001.
Kruskal Wallis x>=64.994, df=2, p<0.001.
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finalisation?®® The number of court attendances was also
affected by the other party’s representation st&tukie number

of demands imposed on the solicit¥r, the number of
aggravating factors in the ca%e, and whether the case
commenced (by the client filing documents or attending court)
before the solicitor was engag®é.The model resulting from a
backwards stepwise regression of these observations emphasised
stage of resolution (heariff, or pre-hearing conferer€®,
time to finalisatior®® and, interestingly, the number of
aggravating features of the c&%e,as factors increasing the
number of court attendances on behalf of the cténtather
than public/private sector differencegr se

Distribution of Solicitors’ Activities

209. Inthe interviews, solicitors were asked what they found to be the

most time-consuming aspects of family law work, and where
their work clustered in a case.

289
290
291
292
293
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295
296
297
298

Spearman’s R=0.566, p<0.01.
Kruskal-Wallis x?=25.772, df=2, p<0.001.
Spearman’s R=0.169, p<0.05.
Spearman’s R=0.379, p<0.01.

First court date prior to first instructions: Mann-Whitney Z=-2.382, p<0.05; first
document filed prior to first instructions (applicants only): Mann-Whitney Z=-3.387,
p<0.005.

t=6.172, p<0.001.
t=3.688, p<0.001.
t=4.355, p<0.001.
t=3.833, p<0.001.

Other factors in the model were: other party fully represented: t=2.810, p<0.01; other
party partially un/represented: t=2.530, p<0.05; first court date prior to first
instructions: t=2.376, p<0.05; total number of dispute reolution processes attempted:
t=2.335, p<0.05; and case used both Local and Family Courts: t=2.081, p<0.05. The
overall model explained 61% of the variance in the data: R2=0.611, F=28.312, df=9,
p<0.001.
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210.

211.

212

The most frequent response to the question about the most time-
consuming aspect of family law work was preparation of
affidavits and other court documents (38%). Getting information
from clients, drafting, typing, checking back with clients and
correcting were all seen as time-consuming tasks. Order 30A
affidavits, Forms 17A and Forms 12A were mentioned in
particular. In-house legal aid solicitors were relatively more
likely to nominate preparation of documents as the most time-
consuming aspect of family law work, perhaps because they
lack the administrative support available to private solicitors.

Thirty-five percent of interviewees said that dealing with clients
was the most time-consuming aspect of family law work. In
particular, social aspects of managing the client, such as
listening, understanding, developing rapport, dealing with the
emotional aspects of the case, and ensuring that the client
understands the process were seen to be the most time-
consuming, followed by obtaining instructions, background
details and a sense of the client's history, personal attendances
(especially the first interview), telephoning, and managing the
client's expectations. There was no difference between in-house
and private solicitors, or between solicitors undertaking varying
amounts of legal aid work in these responses. However, the
solicitors nominating dealing with the client as the most time-
consuming aspect of family law work were significantly more
specialised in family laif® Those doing a lower proportion of
family law work were more likely to nominate types of cases,
such as difficult or urgent children’s matters, contact issues, or
complex property matters, as most time-consuming.

. Solicitors were divided on where their work clustered in a case.

Around half replied that their work tended to cluster at the
beginning of a case: in the initial interview and obtaining
instructions, in preparing documents, gathering information and

299

Mann-Whitney test: Z=-1.974, p<0.05.
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213.

214.

215.

216.

negotiating or corresponding with the other party, or in
preparing the interim application.

The other half responded that their work clustered in the middle

and towards the end of a case, around court attendances. In-
house legal aid solicitors, in particular, explained that they

concentrated their work around court dates because of the
demands of their workloads:

You can’t really spend the time on a case until it's coming up for a deadline
because you've got so many other things happening in other cases, so
think that it tends to cluster around when you've got deadlines.

Particular court events around which work was said to cluster
were the interim hearing (especially for in-house solicitors
and private solicitors doing legal aid work/children’s

matters), conciliation conference, pre-hearing conference,
and final hearing.

Several solicitors claimed that while work tended to cluster for
legal aid clients, it was more even for self-funded clients. This
was because with self-funded clients they were able to determine
the workload themselves, but with legal aid clients, the way their
work was structured was largely determined by the grant of aid:

It tends to cluster especially with legal aid matters because you only have
so many hours to do things. For example...Legal Aid will give you funding
of two hours from between a directions hearing to a pre-hearing
conference. Now, you spend an hour sometimes on your pre-hearing
conference...and then you have only an hour for basically, it can be up to
six months of work, and so you tend to really try and cut down
conversations with your client...

File analysis indicated that most types of solicitors’ activities
increased as the case progressed. The mean number of letters
sent, phone calls, pages of documents perused and court
appearances was relatively low prior to the filing of the Form 7
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217.

or 7A (stage 1), higher between Form 7 and interim orders, or
settlement without interim orders (stage 2), and highest between
interim orders and final hearing, or settlement after interim
orders (stage 3). In the case of documents filed on the client’'s
behalf, however, while the mean number of documents
remained highest in stage 3, the next highest was in stage 1, with
the lowest number in stage 2. And in the case of personal
attendances with the client, the mean number of attendances was
highest in stage 1, followed by stage 3, and again lowest in stage
2. These figures give credence to both sets of solicitors’ views
about where work clusters in a family law case.

In relation to each type of activity, there was no significant
difference at any stage between legally-aided and self-funded
cases run by private solicitors. The significant difference noted
earlier between the activities of public and private sector
solicitors in legal aid cases, however, did vary by stages. In
relation to pages of letters written by the solicitor, the difference
remained significant only in stage®*®.In relation to phone calls
and pages of documents perused, the difference remained
significant in stages 1 and®%,but was not significant in stage 3.
And in relation to personal attendances with the client,
documents filed and court attendances, while there was a
significant difference overall, there was no significant difference
at any of the individual stages. This suggests that in-house
solicitors tend to ration their work other than client interviews
and court-connected activities in the early stages of a case, but if
the case gets past an interim hearing, in-house solicitors will
devote an equivalent amount of work to the case as will private
solicitors in legal aid cases.

300
301

Mann-Whitney test: Z=-2.306, p<0.05.

Short phone calls: stage one: Mann-Whitney Z=-2.776, p<0.01; stage two: Mann-
Whitney Z=-3.074, p<0.005. Long phone calls: stage one: Mann-Whitney Z=-2.889,
p<0.005; stage two: Mann-Whitney Z=-2.799, p<0.01. Pages of documents perused:
stage one: Mann-Whitney Z=-2.279, p<0.05; stage two: Mann-Whitney Z=-2.712,
p<0.01.
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Briefing Counsel

218.

219.

220.

A barrister was briefed in 47 cases in the file sample (27%), with
an average of two briefs per case. The most frequent reasons for
briefing a barrister were for final hearing (25 cases) and interim
hearing (14 cases), followed by mentions (7 cases) and all court
appearances (6 cases). A barrister was briefed for advice in only
one case.

The involvement of barristers in cases run by private solicitors
was not related to funding status. However, legal aid cases
handled in-house were significantly less likely to involve a
barrister than those dealt with by private solicif§ts.
Nevertheless, if the case did involve a brief, there was no
significant difference in thenumber of briefs by funding or
representation type.

Solicitors interviewed provided a variety of reasons why they
would brief counsel. The most common explanation (mentioned
31 times) was that counsel would be used for particularly
difficult or complicated matters, or for their specialist expertise
when the solicitor wanted advice or a second opinion. Barristers
were said to be more familiar with obscure points of law, and
better at keeping track of changes in the Act. This distinction
might not be true for specialist in-house solicitors who do all of
their work in family law, although three in-house solicitors from
the NSW LAC noted that they did not have the experience to run
a case at final hearing by themselves, so relied on the expertise
of an in-house solicitor advocate. More generally, solicitors
considered that it was more appropriate that the client be
represented at final hearing by someone with the expertise and
experience in presenting a case to the court. The phrase “horses
for courses” occurred frequently in this context.

302

X?=5.431, df=1, p<0.05.
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221.

222.

223.

The next group of explanations for briefing counsel (mentioned
25 times) involved using the barrister to help manage the client.
While solicitors will engage counsel if the client instructs them to
do so and the client can afford to pay, they may also engage
counsel if their client is particularly difficult, or if they see the
need for a client to be presented with a different perspective.
Solicitors explained,